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Of the 18 members: 
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I 
of the Joint Committee on Surrogate Parenting was held on 
1990 in the State at which time an Advisory Panel 
to the Joint Committee by both the 
Presentation of the Panel 
to the members of the 
Joint Committee on 
14, 1990 
State Capitol, Sacramento 
OPENING REMARKS 
As onnier 
The following are 
Chair, Joint Committee on Surrogate Parenting 
going to be short members 
session today, and the Ways 
Means Committee is on the Assembly side. So I will call 
the roll and we will hope that we will have more participation from the 
members on this Committee as time goes on: 
Senator Pres 
Senator Watson 
I would like 
Last August 
Committee in 
parenting. 
This 
in 
connected, 
aspect of 
(absent) 
(absent, but arrived later) 
absent) 
ier (absent) 
absent) 
) 
some background information. 
Panel was established to assist the Joint 
both commercial and non-commercial surrogate 
ssionals represent many fields 
objective panel, they were 
that, they were not connected to 
activities. 
and 
not 
any 
The Panel first met last 
discussion of the 
and spent all day in an extremely 
medical, social and legal aspects of 
surrogacy. 
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A second all day meeting was held in November to discuss such empirical 
questions as the effects upon the children, upon the adopting parents 
and upon the surrogate mother. Also seriously considered were the 
normative questions relating to the contracts, the law and the courts, 
and the third parties. 
The panel met for the third and last time in January to finalize their 
studies. At that time the panel concluded that some changes are needed 
in California law because of the ways surrogacy arrangements intersect 
with the law and practices regarding adoption, artificial 
insemination-donor, in vitro fertilization, and ovum and embryo 
transfer. 
The work of the panel is now complete; they have spent countless hours 
in discussion and studied nearly 200 documents, totaling over 3,000 
pages, provided by the Committee office and various individuals. Under 
the able guidance of their Chairman, who unfortunately was not able to 
be with us today, Professor Alexander Capron of USC, they have 
prepared, and are presenting to you today, their final report on 
surrogate parenting. 
Unfortunately, due to a 
unable to join us today to 
12-member majority. 
previous commitment, Professor Capron was 
present the Panel report on behalf of the 
STAFF NOTE: Those 12 members are: 
ALEXANDER CAPRON, Chairman 
DOUGLAS R. DONNELLY 
STERLING HONEA 
HERBERT T. KRIMMEL 
VICKI MICHEL 
REUBEN P.ANNOR 
EDWARD J. QUILLIGAN 
JUDITH TilLSON ROSS 
E. GERRIE SCHIPSKE 
BURTON SOKOLOFF 
GLORIA WALDINGER 
RUSSELL WELLS 
However, Professor Vicki Michel, has graciously agreed to fill in for 
Professor Capron. 
Vicki is an attorney and a clinical psychologist. She is currently an 
Associate Professor at Loyola Law School where she teaches health care 
law, bioethics and law, and science and law. She is Co-chair of the 
Joint Los Angeles County Bar and Los Angeles County Medical Association 
Committee on Biomedical Ethics. Her background is impressive and I 
would encourage you to read it on page 37 of the report. 
Vicki, thank you for coming today. I really appreciate all the work 
you have put into our effort as an Advisory Panel, and I will turn the 
floor over to you. 
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As onnier, I 
appreciate 
I am going to a little bit the way I was going to start 
attached) which you 
which, I think, is 
this presentation, 
may have seen 
very relevant to 
the that 
discussion and reasons for 
taken. of the 
This article 
CHILDw, which 
SURROGATE MOTHER SUES TO KEEP COUPLE'S 
of what' on. But, 
an with a woman to 
$10,000. The fetus that the 
related to her. It comes from 
and the eggs of the wife of the 
sugge an interest perception 
, it has to do with a couple who had 
carry a child for them for a fee of 
woman is is not genetically 
the sperm of the husband of the couple 
So this represents sort of the 
trend in that is created by in vitro 
who would then carry it fertilization and 
to birth and turn 
This woman now says she not to turn the child over because she 
feels that the is not concerned enough about the well being of 
the child as evidenced, she says their not some of their 
with her. 
Now, from the based on one newspaper 
article about the facts in the case, I think it illustrates a number of 
the problems that the approach is trying to respond to, 
although I do want to say that the majority approach is not premised on 
the idea that there lots of lawsuits and therefore we have to 
late to that are raised by surrogacy. 
It is more basic kinds of reservations about 
commercial surrogacy. 
This case that has just come up raises the issue of who is a parent. 
And this is one of the that the Panel tried to address. Who is 
going to be the mother where the genetic material doesn't come from the 
woman who birth to child? And as you will see, the Majority 
Report says that the woman who birth should be seen legally as 
the mother, and I will talk a little bit more about that later. 
It seems to me that the attorney for the couple in 
as s are the property of the 
themtt in referring to the fetus or the potential 
child in this situation. It seems to me that that reflects a view that 
the of the panel, and I think really all the panel was very 
concerned about. And that is the view that children in some way should 
be viewed as • I think we all agree that that is something 
that we don't want to see, and that it would offend very basic values 
that we all agree upon. So it is to see that language in 
the statement the 
- 9 -
The other issue, it seems to me, that is raised by this Ci,se that the 
majority of the Panel, and again I think all of us, tried t'' address is 
the problems with commercialization of the reproductive process. This 
woman said, in one of the newspaper articles, the reason she did this 
was she wanted the money. She was going to get $10,000 for bearing and 
turning over this child, And it is our view that the money, and the 
commercialization creates potential for all kinds of problems. In this 
case it may be, as one of the sides has asserted, that the woman is 
trying to coerce and the couple. That is what the couple's 
attorney On the other hand, from the point of view of the 
woman bearing the child, you could suggest that she is being viewed as 
George Annas said, as sort of a woman as s an incubator of 
children, and not as a person in her own right. 
This case, I think, raises all the issues about commercialization of 
surrogacy as well as the issues about who we should see as parents. It 
is interesting, also, that in this article in the TIMES, Bill Handel, 
who runs one of the major centers for surrogate parenting and is very 
much an advocate of legalizing and regulating surrogate parenting, and 
who has suggested over time that there are no really serious problems, 
is now quoted as saying, "where do you ever get something that doesn't 
hurt someone when change is under way?". That's a quote from him. 
Now, I think that in some ways that's a valid comment - that changes 
upsets the status quo, we do have a lot of new reproductive methods in 
society today, and everything doesn't always go smoothly. 
STAFF NOTE: 
Attached to this report as Appendix III and IV are the 
Brief of Amicus Curiae, of the American Civil Liberties 
Union of Southern California, dated October 9, 1990; and 
the Reporter's Transcript of remarks made October 22, 
1990 Orange County Superior Court Judge Richard 
N. Parslow, Jr., in Case of Anna Johnson vs. Mark 
and Crispina Calvert. 
I am going to turn now to what the Majority Report looked at as the 
interests at stake, and the way in which the tried to respond 
to those. 
I think it is clear that the State has an interest in the protection of 
the welfare of children. I think that there is certainly an interest 
in the preservation of human dignity and choice by, on the one hand, 
not treating persons as commodities, and on the other hand preserving 
reproductive freedom and the freedom to make life choices that are very 
important to all of us. 
The Maj also suggests that there is an interest in 
fostering bonds between mother and child in a way that is both 
solicitous of the child's welfare and also of women's 
• 
which I 
think is an issue 
In terms of the actual 
that are born, on the 
raised by this. 
parenting 
mothers, on the 
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on the children 
couples, on the 
I 
The 
that 
child; 
ion 
extent not 
up in stable 
needs 
with 
That is 
of infertile 
that. And I 
But, the 
an orientation that 
because of that it 
that, I 
So what 
sugge that 
was the 
t very much 
suggest. is 
by 
lative 
I think, a 
with what 
And I think 
that, saying that 
the truth is, it is 
differences between 
surrogacy more 
law is really 
bests interests of the 
to the child up for 
first of all, to some 
the woman is concerned. 
law is a response to a And the 
there who don't have homes. And 
possible for those children to grow 
the 
for the benefit of adults, 
toward responding to the 
And there is nothing wrong 
that is very very 
expose themselves to 
emotional stress, of stress 
children. And that should 
over 
of the children first. And 
model has a lot of value in 
to children and 
or concerns. 
is say we are 
should be 
not going to 
And that 
Rather it was saying, we are 
allow commercial activities with 
allow with to adoption. 
expenses to the woman who is 
commercial activities such as 
framework that is permitted for 
the coverage has focused on the idea that we 
surrogacy. Well, that it seems to me, is no more 
that current adoption laws criminalize 
11 
adoption. This 
is already in 
that commercial 
doesn't criminalize surrogacy. It bas does what 
to simply say with respect and that 
activities associated with it are to be 
the child because of the concerns that we about 
of women, etc. The same 
in place 
So I think those are the unde concerns that drove the Majority 
Report, and I think that when we look what the Minority 
Report has come up with, the concerns draw them. There are 
some differences in pe , about surrogacy and about the 
problems commercial surrogacy, but in the end, both the 
majority and that the contracts should be void and 
unenforceable and the say that decisions 
about custody should in the be t interest of the child; I think 
that in terms of the ove theme that concern about children and 
families is there with re of 
I just want to brie go 
first one is an amendment to 
would prohibit to a 
way as exists in 
lath•e The 
Section 273 which, as I said, 
for expenses in the same 
The second one is 
commercial surrogacy agencies and 
Penal Code Section 273a prohibiting 
commercial activities with respect to 
surrogacy, but note, does 
medical, or services as 
a person from getting legal, 
as it is not directly in 
there has been criticism of 
about it and I think that 
connection with a surrogacy contract, And 
this, and I my will talk 
all of us are open the to make clear the 
surrogacy agencies and distinction between 
making sure that 
agreements have the 
need. 
Then there is an 
advert is 
Next is an amendment 
that the 
something that needs to 
exists because of the statute that 
insemination donor. 
donor where the woman 
and is not the father. In 
is the person who is the 
problems should be 
what this section 
non-commercial 
whatever advice and help they 
which 
framework. 
7005. Now this is something 
upon and I think it is 
fixes a problem that 
ilitate artificial 
man who is a sperm 
no parental rights 
the sperm donor 
that there are no 
And that is 
Then there is an amendment to Civil Section 7015 which deals with 
gestational surrogacy that is the I talked about that was in the 
LOS ANGELES TIMES and this says that the woman who gives birth 
is to be treated as the mother. If go well in a 
The 
and 
she wrote a 
And 
Now 
been 
with 
Now 
that 
in 
In 
to 
is 
what a 
the research 
research on 
been done so 
ust want to 
of these 
you who 
secure the 
ects, 
orientation of the 
terms of 
. etc. 
researchers recognize 
It may be 
correct in terms 
of 
have 
them. 
So, I think that 
of a vacuum 
experiences, 
the values 
area. 
And so at that 
answer any questions. 
presentation 
Panel have 
the Maj 
I 
has affected But they don't 
these kinds of biases arc built into 
comments. 
comments 
we 
we are ope 
as I have 
and I would be 
in a kind 
mentioned some 
the changes in 
with respect to 
late in this 
later to 
now we will have the 
Six members of the Advisory 
in response to the report of 
Those ix members are 
BYRON CHELL 
JOHN A 
LOUISE L M.D. 
CHARLOTTE NEWHART 
P. LYNN SCARLETT 
MICHAEL H SHAPIRO 
Professor Michael of of Southern California is 
here to present those comments 
Univers 
to you. Michael is also an attorney, 
with a Master's 
Professor of Law at the 
He a W. Nelson 
You will California. 
find his 
Michael, I will turn to 
very much for the opportunity to 
Here is 
majority 
Majority 
Secondly, and 
overuse of the 
of cons 
a few remarks, and 
has said in favor of the 
the recommendations of the 
of all, think that the 
value system. 
an ustifiable 
that in the process 
attention to the facts and insufficient attention 
pays insufficient 
to the significance 
of uncertainty in the determination facts and 
risks of various kinds of We also believe 
Report is internal istent because its own 
rationales suggest that all surrogacy be 
surrogacy. And final believe that the 
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to assess the 
that the Majority 
, its own 
not just paid 
structure itself 
I 
Now 
Now if one is 
because it 
we are to 
surrogacy 
the first 
out of 
such as 
for a 
interference 
about 
then 
of 
surrogacy. 
'What we are 
like the right 
likes at 
risk. And we 
the value system, 
the criminal sanction. 
that the Report. 
basis of 
lation. 
the Majority 
of 
in surrogacy. be 
of surrogacy 
that is a fairly 
major step. To make it sible to enforce the contract will surely 
reduce the incidence of surrogacy, if that's what the wants, 
and what else is neces Vhen use the criminal sanction, it 
seems to me it 't criminals of the 
genetic father and the analogy 
to adoption breaks 
adoption, in 
criminal sanctions to a 
between the 
thus suggests, 
the opposite of s. 
sanctions ied for certain violations 
be applied to surrogacy, 
Vhat we are here is criminal the actions of a father who 
is trying to construct a nuclear , and as I read the majority's 
proposal, criminalizes also the activities of the surrogate mother. 
~~y is it necessary to make these criminals if you have already 
enacted the lation that makes enforcement of these transactions 
void and unenforceable and also allows for unpaid 
Now, a discussion of the risks suggested the Maj Report and in 
the literature gene In about the risks of various kinds 
of surrogacy, surrogacy, surrogacy, traditional surrogacy, 
gestational surrogacy, I remind the members of this Committee that we 
are testing the existence of these risks t or values. We need 
some adequate reason to interfere with the decision of a father, and 
the decision of a woman who agrees to bear his child, to 
have a new child and to structure a new nuclear in their own 
way. What are these risks 
First, an overall comment about 
Report uses terms over and over 
women into commodities, 
children into commodities 
the use of 
•commodity" of any 
of course there 
this definition? 
•commodification", 
inquire into whether 
transactions, 
commodities ects~ 
It is not 
isn't the 
children 
attention to 
mother in all of the 
in all of the 
will find precise the 
be seen as 
solicitude, even 
authorize and 
The ority 
commodification, turning 
babies and 
a major 
you mean by 
transaction, and 
we accept 
terms like 
around is to 
in these 
viewed as 
commentaries, you 
women are to 
shown the 
transferred at 
instance or in any 
whatsoever ever 
of as 
your 
are 
lack of 
had 
these transactions 
normal, 
relevance is it that 
another nuclear 
view of the 
theoretical buzz 
to 
Even if there 
remainder of the 
the 
s 
of the 
women, 
coercion, 
concede there 
that 
women .in 
decisions 
of 
j ....... .,. ....... 
This is not 
consideration for the 
Volume 16 of the American 
"I see the 
without 
women's dec 
women's ges 
Why is it that the 
decisions of women and 
influence, coercion or 
that the women involved 
are coerced, either 
other fact. It s 
involve 
later 
Now, the 
isn't the 
little or 
surrogacy 
to conceive 
they are so 
went to 
nature made it 
of the 
But suppose we 
response 
persons 
to 
just 
makes 
alternative 
of 
I 
our proper 
Andrews argues in 
she concludes: 
for 
into the 
of undue 
no evidence 
because they 
or 
there 
are 
there is 
any way 
of a 
ible 
told that 
only 
has 
we 
think 
as many 
interests of all 
possible, and 
say no such 
may be some 
saw in 
surrogacy in which 
children for a 
to have 
out in the 
human conduct, and in 
human conduct in which 
think that the risk 
the entire practice. 
thousand, is the 
motherhood 
adverse risks 
have resulted, 
Report. 
one 
Chances 
agency 
from the 
and 
the 
in 
pre-
gestational or 
A 
vigorously 
mother 
the child. 
father' 
who 
promote 
mother. 
Now, let 
used up 
this 
own 
for 
woman 
treated 
What 
view 
isn't 
of 
another 
is the 
in the 
ly no 
fact is 
their 
to be 
the 
the 
risk 
ects 
that 
way we 
there 
some 
• 
academic commentary, that surrogate mothers or the offspring are 
dealt with, or treated as, or viewed as anything other than 
intrinsically valuable human beings; and the appropriate compromise 
position which we, the minority, are suggesting, is to make these 
contracts void and unenforceable, decide custody on the basis of the 
best interests of the child, not to impose criminal sanctions on people 
who are simply trying to produce children genetically related to them. 
I I I 
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SUMMARY 
The Advisory Panel spent several months discussing the issue, 
three all-day meetings. They reviewed over 3,000 
documentation, including the lation enacted 
states. I outlines the legislation now enacted in 
other states, and includes copies of those statutes. 
including 
pages of 
in other 
thirteen 
In July of 1990 the Advisory Panel presented a report to the Joint 
Committee on Surrogate Parenting. As a part of this report, the Joint 
Committee now presents that report to the Legislature for 
consideration. 
A majority of the 18-member Panel concluded that voluntary, unpai~ 
surrogate parenting arrangements should allowed and should proceed 
consistent with other adoption practices. The majority report 
recommended the following changes in the California statutes: 
prohibit payment to a surrogate mother for other than expenses 
allowed in all other adoption procedures. 
prohibit commercial surrogacy agencies 
prohibit advertising for surrogacy without a license or permit to 
place children for adoption. 
designate as the natural father the party who donates semen for 
artificial insemination. 
when ova or embryos have come from a woman other than the one who 
gives birth, the gestating woman is irrebuttably presumed to be 
the natural mother. 
makes surrogate mother agreements void and unenforceable. 
defines "surrogate mother agreement; makes clear that the usual 
role of the court in adoptions also applies in surrogate 
agreements . 
- 22 -
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HOUSE ENGROSSED 
COVER SHEET 
H.B. 2360 
surrogate parentage contracts 
(Reference to House engrossed bill) 
Line 2, after "Section 1." struck "Title 13, chapter 36," and inserted 
"Title 25. chapter 2, article 29 " 
Lines 3 and 4, struck "13-3624" and inserted "25-218" 
Line 5, after "definition" struck "; violation; classification" 
After line 7, struck subsection B and inserted subsections Band C 
Relettered to conform 
After line 17, ttl ae~ ol~ sub~ti&A 8 aA~ inserted Sec. 2 
Amended title to conform 
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RELATING CRIMES; 
CUSTODY AND PRESUMPTI 
PROSCRIBING REFUSAL 
CERTIFICATES; AMEND! 
STATUTES, BY ADDI 
REVISED STATUTES. 
Be it enacted by 
sed 
; PRESCRIBING 
A DEFINITION; 
CERTAIN B~RTH 
REVISED 
36-JZZ, ARIZONA 
ion 1. t Z, zona ised 
, is amended by aooi ion 25-218t to read: 
25-ZlS. Surrogate parentage contracts; prohibition; 
custody; definition 
A. NO PERSON MAY ENTER INTO INDUCE, ARRANGE, PROCURE OR OTHERWISE 
IST IN THE FORMATION A PARENTAGE CONTRACT. 
B. A SURROGATE IS A CHILD BORN AS A RESULT OF A 
SURROGATE PARENTAGE CUSTODY OF THAT CHILD. 
C. IF THE MOTHER OF A A RESUlT Of A SURROGATE 
CONTRACT IS MARRIED, HER , IS PRESUMED TO BE THE LEGAL FATHER OF THE 
CHilD. THIS PRESUMPTION IS REBUTTABLE. 
D. FOR THE PURPOSES Of THIS I , ~suRROGATE PARENTAGE CONTRACTu 
MEANS A CONTRACT, AGREEMENT ARRANGEMENT IN WHICH A WOMAN AGREES TO THE 
IMPLANTATION OF AN EMBRYO NOT RELATED TO THAT WOMAN OR AGREES TO CONCEIVE 
A CHILD THROUGH NATURAL OR ARTIFICI INSEMINATION AND TO VOLUNTARILY 
RELINQUISH HER PARENTAl TO THE CHI . 
Sec. 2. Section zona Revi , 1s ~~ended to 
read: 
36-322. Birth re i 
A. A certificate o 
stea l1 be filed 
following such bi 
chiid born alive in this 
within seven days 
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State of Arkansas 
77th General 1309 
HOUSE BILL 
Be 
,. AN ACT TO AMEND TITLE • CHAPTER 10 • SU!CHAP'.I'ER 2 OF THE 
ARKANSAS CODE OF 987 TO CLARIFY RESPONSIBILITY OF PARENTS TO 
CHILDREN BORN AS A RESULT OF ARTIFICIAL 
OTHER PURPOSES." 
AND FOR 
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 
SECTION Arkansas Code 9- 0~ 1 is hereby amended to read as follows: 
"9-1 1. born married or unmarried woman - Presumptions -
mothers. 
(a) child born to a rried woman means of artificial 
insemination shall be deemed legitimate natural child of the woman and the 
woman's husband if the husband consents in writ to the artificial 
insemination. 
(b) A child born means of art ficial insemination to a woman who is 
married at the time of the birth of the child shall be presumed to be the 
child of the woman giving birth and the woman's husband. except in the case 
· ·~ 25 of a mother, in which event the child shall be that of the 
biological father and the woman intended to be the mother. if the biological 
. ather is married; or the ical father if unmarried; or, in cases 
~:~:: 28 of a mother when an anonymous donor's sperm was utilized for 
artificial insemination, the child shall be that of the woman intended to be 
the mother. 
. (c)(l) A child born means of artificial insemination to a woman who~ 
is unmarried at the time of the birth of the child shall be. for all legal 
purposes. the child of the woman giving birth. except in the case of a 
surrogate mother. in which event the child shall be that of the biological 
father and the woman intended to be the mother. if the biological father is 
married. or the biological father if unmarried; or. in cases of a 
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Se11dnn. 1989 • R. 
ive Belton 
PROVIDING FOR STUDY OF SURROGACY IN THIS STATE AND THE 
LAWS IMPLEMENTED BY OTHER STATES CONCERNING SURROGACY AND 
SURROGATE CONTRACTS. 
WHEREAS, a amount of islative interest has arisen since the 
court decision in the 'M'~ case from the State of New ; and 
WHEREAS, several states have enacted is ation 
motherhood contracts as violative of 
and unenforceable; and 
ic declar such to be void 
WHEREAS, other states have 
infe ile s to utilize surrogacy under requ rements 
WHEREAS, this is an area where ical 
questions while no answers to the 
persist when parties are in conf ict over a child; and 
has created new 
which arise and 
WHEREAS, al many states have the State of Arkansas by 
islative enactments this area, due to the unanswered 
ions, it is a ect which easi lends itself to and 
NOW THEREFORE, 
BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES OF THE SEVENTY-SEVENTH GENERAL 
ASSEMBLY OF THE STATE OF ARKANSAS, THE SENATE CONCURRING TriEREIN: 
THAT the Joint erim Committee on Public Health lfare, and Labor is 
of its 
for 
th~t contracts for the 
a~le or tran•fer of or 
in connection with ~ child int•nded to be born 
IU1l~vful of a 
penalties; 
into a 
uy enter 
and that 
the arran~ement shall be b&1ed upon a 
nonbinding which 
ah&ll contain certain term~: that 
int•nded and the volunteer BOther shall 
be 
parents and volunteer mothers; 
definitions: an effective date. 
the 
••etlan i3.2l2, Florida Statut•s 
,3.212 Prohibited acta 
to ra~ch 
(1) It is unlawful for any person 
- \ -
for viol~tion.--
• I 
• 


for the volunteer mother to bear the child, for p&yment by the 
intended father and intended mother of the expenses allowed by 
thi$ act, for the intended father and intended mother to 
assert full p&rental rights and responsibilities to the child 
if consent to adoption is not rescinded after birth by the 
volunteer mother, and for the volunteer mother to terminate, 
tubjeet to a right of rescission, in favor of the intended 
father and intended mother all her parental rights a~ 
responsibilities to the child. 
i. •volunteer mother• means a female person at least 
18 years of age, who voluntarily agrees, subject to a right of 
rescission, that if she should become pregnant pursuant to a 
preplanned adoption arrangement, she will terminate in favor 
of the intended father and intended mother her parental rights 
and responsibilities to the child. 
Section 2. This act shall take effect upon becominq a 
I 
• 
<:I!AI"n:ll!. 
L DEI'"INITIONS, 
2. SU!UWGATE 
!!l!:CTION. 
:H-8-l·L 
31·8·1-2. 
31-8-l-3. 
ITY, 31·8·2·1 -
31-S·l·L 
chapter 
Compiler'8 
P .L. 17!)·1988 orn·vldt!ll: 
l.his act are ""'"''"'"'~ .. 
by IC l·H·8<bl . 
31·8·1-5. 
agreement 
bet ween a .,,..,.,,.,,,. 
parties at the 
relinquish care, custody, 
following: 
n) An intended 
(2) An intended 
is not: 
IAl 
!BI The 
i31 12) 
175-1988, ~ 
l 
this 
the 
2 
SURROGATE AGREEMENTS; ENFOHCEABILITY 
SECTION. 
3l·8·2·l. Agre£>ment~ wh1ch may not lw 
£>nforced 
3Hl·2·2. Vo1d agTeemenL". 
SF.rTION 
3 J -ICl-3. U""· of o~:r•"t:m£>nt 111< 1!\'idl'nrc in 
civil Hctioll>' involving 
l~.,;t inu·r .. st.,; of child. 
31-8-2-l. Agreements which may not be enforced.- The general 
assembly declares that it is against public policy to enforce any term of a 
surrogate agreement that requires a surrogate to do any of the following: 
( ll Provide a gamete to conceive a chi I d. 
(2l Become pregnant. 
(3) Consent to undergo or undergo an abortion. 
(4) Undergo medical or psychological treatment or examination. 
(5) Use a substance or engage in activity only in accordance with the 
demands of another ~rson. 
(6) Waive parental nghts or duties to a child. 
(7) Terminate care, custody, or control of a child. 
(8) Consent to a stepparent adoption under IC 31-3-1. 
[P.L.175-1988, § 1.] 
Compiler'• Nota. Alii enacted by 
P.L.l75-1988, § 1, there wua comma follow-
ing "Terminate" in subdivision (7). For pur· 
poaea of c:luity and implementing the appa.r· 
ent intent of the geneml uaembly, the com· 
piler hu deleted tb.a.t comma. 
Section 3 of P.L.175-l988 provides: "'The 
provision~~~ o! thia act are aeverable in the 
manner provided by IC 1·1·1-S<bl." 
Eft'ective Data. P.L.l15-1988, § 4, de-
clared an emergency and provided that the 
ehapter take effect March 15, 1988. 
31·8-2-2. Void agreements. -- A sUlTogate agreement described in 
section 1 [31-8-2-1] of this chapter that is formed after March 14, 1988, is 
[P.L.l75-1988, § l.l 
31·8-2-3. Use agreement as evidence in civil actions involving 
best interests of child.- March 14, 1988, a court may not base a 
decision concerning the best interests of a child in any civil action solely on 
· that a SUlTogate and any other person entered into a sUlTogate 
agreement or in accordance with a SUlTogate agreement unless a 
party proves surrogate agreement was entered into through 
duress, fraud, or misrepresentation. [P.L.l75-1988, § l.] 
I 
• 
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KENTUCKY REVISED STATUTES SECTION 199.590 
CHAPTER 52 
CSB 4) 
AN ACT relating to surrogate parenting. 
Be it enacted by the General Assembly of the Commonwealth of 
Section 1. KRS 199.590 is amended to read as follows: 
(1) No person, corporation or association shall advertise in any manner that 
it will receive children for the purpose of adoption nor shall any newspaper published 
in the Commonwealth of Kentucky nor any other publication which is prepared, sold, 
or distributed in the Commonwealth of Kentucky contain an advertisement which 
solicits children for adoption or solicits the custody of children. 
(2) No person, agency, institution, or intermediary may sell or purchase or 
procure for sale or purchase any child the purpose of adoption or any other pur-
pose, including termination of parental rights. Nothing in this section shall prohibit a 
licensed child-placing agency from charging a fee for adoption services. Nothing in 
this section shall be construed to prohibit in vitro fertilization. For purposes of this 
section "in vitro fertilization" means the process whereby an egg is removed from a 
woman, then fertilized in a receptacle by the sperm of the husband of the woman in 
whose womb the fertilized egg will thereafter be implanted. 
(3l No person, agency, institution, or intermediary shall be a party to a 
contract or agreement which would compensate a woman for her artificial insemina-
tion and subsequent termination of parental rights to a child born as a result of that 
artifical insemination. No person, agency, institution or intermediary shall receive 
compensation for the facilitation of contracts or agreements as proscribed by this 
subsection. Contracts or agreements entered into in violation of this subsection shall 
be void. 
(4! In any adoption for which approval of the secretary is required under 
KRS 199.470(4), the total amount of money paid, including attorney's fees, by adop-
tive parents for any purpose related to the adoption shall be made known to the court 
for approval or modification . 
Approved March 11, 1988 
I 
LOUISIANA REVISED STATUTE SECTION 9:2713 
§ 2713. Contract for aurrogat~ motherhood; nullity 
A. A contract for surrogate motherhood as defined herein shall be absolutely null and 
shall be void and unenforceable as contrary to public policy. 
B. "Contract for surrogate motherhood" means any agreement whereby a person not 
married to the contributor of the sperm agrees for valuable consideration to be inseminat· 
ed, to carry any resulting fetus to birth, and then to relinquish to the contributor of the 
sperm the custody and all rights and obligations to the child. 
Added by Acts 1987, No. 58::!, § l. 
• 
Sec. 1. This act shall be known 
See. 3. As in this act: 
"Compensation" means a 
payment of expenses 
surrogate mother or surrogate carrier. 
Public Acts 
(c) "Mental 
1974. 
(d) 
of 1974. 
means that term 
void; to prohibit 
gestated, and born pursuant 
having monetary value 
actual medical expenses of a 
code, Act No. 258 of the 
vvunnu::u Laws. 
Act 258 of the Public Acts of 
258 of the Public Acts 
in a surrogate gestation 
not geneticaHy related to that 
(h) "Surrogate mother" means a female who or and who subsequently 
gestates a child conceived through the insemination to a surrogate parentage contract. 
li) "Surrogate parentage contract" means a contract, ~cr"""""'m••nt or in which a female agrees to 
conceive a child through natural or which a female agrees to surrogate gestation. 
and to voluntarily relinquish her 
See. 5. A surrogate parentage contract is and unenforceable u contrary to public policy. 
See. 7. (1) A person shall not enter into. induce, arrange, procure, or otherwise assist in the formation of a 
surrogate parentage contract under which an unemancipated minor female or a female diagnosed u being 
mentally retarded or as having a mental illness or developmental disability is the surrogate mother or 
surropte carrier. 
(2) A person other than an unemancipated minor female or a female diagnosed as being mentally retarded or 
u having a mental illness or developmental disability who enters into, induces, arranges, procures, or otherwise 
usists in the formation a contract described in subsection (1) is guilty of a felony punishable by a fine of not 
more than $50,000.00 or imprisonment for not more than 5 years, or both. 
See. 9. (1) A person shall not enter into, induce, arrange, procure, or otherwise assist in the formation of a 
surrogate parentage contract for compensation. 
(2) A participating party other than an unemancipated minor female or a female diagnosed a.s being 
mentally retarded or as having a m~ntal illness or developmental disability who knowingly enters into a 
surrogate parentage contract for compensation is guilty of a misdemeanor punishable by a fine of not more than 
$10,000.00 or imprisonment for not more than 1 year, or both. 
(3) A person other than a participating party who induces, arranges, procures, or otherwise assists in the 
formation of a surrogate parentage contract for compensation is guilty of a felony punishable by a fine of not 
more than $50.000.00 or imprisonment for not more than 5 years, or both. 
See. 11. If a child is born to a surrogate mother or surrogate carrier pursuant to a surrogate parentage 
contract. and there is a dispute between the parties concerning custody of the child, the party having physical 
custody of the child may retain physical custody of the child until the circuit court orders otherwise. The circuit 
court shall award legal custody of the child based on a determination of the best interests of the child. As used 
in this section. "best interests of the child" means that term a.s defined in section 3 of the child custody act of 
1970, Act No. 91 of the Public Acts of 1970, being section 722.23 CJ! the Michipn Compiled Laws. 
Sec. 13. This act take ef!ect September 1. 1988. 
This act is ordered to take immediate effect. 
• 
NEBRASKA LEGISLATIVE BILL 674 
AN ACT relating to surrogate parenthood contracts; to 
declare such contracts void; to provide rights 
and obligations for biological fathers as 
prescribed; and to define a term. 
Be it enacted by the people of the State of Nebraska, 
Section l. (1) A surrogate parenthood 
contract entered into shall be void and unenforceable. 
The b1ological father of a child born pursuant to such a 
contract shall have all the rights and obligations 
imposed by law with respect to such child. 
(2) For purposes of this section, unless the 
context otherwise requires, a surrogate parenthood 
contract shall mean a contract by which a woman is to be 
compensated for bearing a chlld of a man who is not her 
husband . 
• 
of money 
to o:r cooperation 
1 as otherwise in subsection 3, 
person to pay or offer to pay money or 
of a child in return for the natural 
or consent to or cooperation in the ~u.nHJ~.1u 
2. It is for any person to 
necessary expenses to the 
and other 
prospective adoptive 
parent with intent of not to or completing the of 
child. 
3. A person may pay the other necessary expemws re-
lated to birth of a child of another as an act of so long as the 
payment is not contingent upon parent's placement of the child for 
adoption or consent to or cooperation adoption the child. 
4. section does not a from to 
child for adoption after its 
5. The provisions of this 
lawful contract to act as a 
child a man is not 
127.305. 
Any person who violates 
1. 1 ofNRS 
woman enters into a 
and to the 
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Be it Enact 
tat 
1 Statement of 
I. The general 
practiced in 
s 
e. 
Senate and House of Represen-
General Court convened: 
recogn zes surrogate motherhood is 
pol and issues 
surround surrogate motherhood are and unsettled. \.Jhile 
surrogacy presents and ional dilemmas, the 
general court finds hat r surrogacy will inevitably lead 
to unregulated arrangements. 
IL The purpose of ac to establ h consistent state 
standards and procedural saf for the protection of all parties, and 
to determine the legal tatus of children born as a result of these 
arrangements. cifical act ensures that surrogacy arrangements 
are utilized married when necessary; that all 
parties to a surrogacy tract are cal • emotionally and mentally 
qualified to fulfill the obli ions parenthood and their res pee tive 
responsibilities under the surrogacy ract; that the surrogate is 
adequately pro tee ted and so that she is able to give informed 
consent to the arrangement; that the resulting chi d's status is legally 
certain in order that the ild not be the remedial focus of 
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litigation; and that adequate support be assured for the resulting child. 
2 New 
the fol new 
Amend RSA by inserting after chapter 168-A 
CHAPTER 168-B 
SURROGACY 
168-B:l Definitions. In this chapter: 
I. "Artificial insemination" means the introduction of semen into a 
woman's vagina, cervical canal or uterus through extracorporeal or 
noncoital means. 
I I. "Birth mother" means a woman who gestates an embryo conceived by 
natural or artificial insemination, in vitro fertilization, preembryo 
transfer or as a result of a surrogacy contract. 
III. "Donor" means an individual who contributes for the purpose of 
artificial insemination, in vitro fertilization, or implantation in 
another, or a woman who contributes a preembryo. 
IV. "Gamete" means the ovum (egg) or the spermatozoa (sperm). 
v. "Health care provider" means a person who is duly licensed, 
certified or othe se authorized to administer health care in the ordinary 
course of business or practice of sion. 
VI. 
exercis 
"Informed consent 
care his 
occurs when a competent person, while 
r ow-n welfare, makes a voluntary decision 
about whether no to participate in a proposed medical procedure or 
contractual arrangement that based on a 1 awareness of the relevant 
facts. The relevant facts include: 
(a) The medical and psychol cal risks; 
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(b) The 
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and contractual rights and obligations; 
(c) The available a1 ternat , including the alternative of not 
ting in any procedure or arrangement and each alternative's 
attendant risks and obligations. 
VII. Intended parents," including "intended father" and "intended 
mother," means persons who are 
with the requirements of this 
to each other, and who, complying 
ter, enter into a surrogacy contract with 
a surrogate by which they are to become the parents of the resulting child. 
VIII. "In vitro fertilization" means all medical and laboratory 
procedures that are necessary to effectuate the extracorporeal combining of 
ga~etes to allow fertilization to occur. 
IX. "Person" means individual, corporation, government or 
governmental subdivision or agency, business trust, estate, trust, 
partnership or association, or any other legal entity. 
X. "Preembryo" means the cell mass that results from fertilization 
of an ovum prior to implantation. 
XI. "Preembryo transfer" means all medical and laboratory procedures 
that are necessary to effectuate the transfer of a preembryo into the 
uterine cavity. 
XII. "Surrogacy" or "surrogacy arrangement" means any arrangement by 
which a woman agrees to be impregnated using either the intended father's 
sperm, the intended mother's egg, or their preembryo with the intent that 
the intended parents are to become the parents of the resulting child after 
the child's birth. 
5Z 
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XIII. "Surrogacy contract" means an agreement that complies with the 
requirements of RSA 168-B:l6-25, providing for a surrogacy arrangement. 
XIV. "Surrogate" means a woman who agrees, pursuant to a surrogacy 
contract, to bear a child for intended parents. 
Rules of Parentage 
l68-B:2 Mother-Child Relationship. A woman is the mother of a child to 
whom she has given birth, except as otherwise provided in this chapter. 
168-B:3 Father-Child Relationship. 
I. Notwithstanding any other provisions of law, a man is presumed to 
be the father of a child if: 
(a) He and the child's mother are or have been married to each 
other and the child is born during the marriage, or within 300 days after 
the marriage is terminated for any reason, or after a decree of separation 
is entered by a court. 
(b) Before the child's birth, he and the child's mother have 
attempted to marry each other by a marriage solemnized in apparent 
compliance with law, although the attempted marriage is or could be 
declared void, voidable, or otherwise invalid; and 
(1) If the at tempted marriage could be declared invalid only 
by a court, the child is born during the attempted marriage, or within 300 
days after its termination for any reason; or 
(2) If the attempted marriage is invalid without a court 
order, the child is born within 300 days after the termination of 
cohabitation. 
(c) After the child's birth, he and the child's mother have 
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marry each a 
ce with law al 
ther 
the at 
solemnized in 
is or could 
be declared void, voidable or otherwise invalid; and 
1 He has acknowl his of the child in a 
filed with the court or state agency; 
(2) \<lith his consent, he is named as the child's father on the 
b rth certificate; or 
(3) He is obli to support the child under a written 
voluntary promise or 
(d) While t 
child into his home 
court order. 
child is under the age of majority, he receives the 
openly ho ds out the child as his child. 
e) As an unmarried donor of sperm for use in artificial 
insemination or in v tro f ti ization, he and an unmarried woman, who 
under RSA 168-B: 2 would be the mother of the child, fallow the procedures 
in RSA 168-B:10-12 168-B: 13-15 and agree in writ in advance of the 
that the donor shall be the father. 
II. A presumption under paragraph I may be rebutted in an 
appropriate action only clear and convincing evidence. The existence of 
the father and child relationship presumed under subparagraph I(a), (b), or 
(c) shall not however, be rebutted by evidence that the child was 
conceived by means of artificial insemination or in vitro fertilization, so 
long as the presumptive father complies with the requirements of 
RSA 168-B:ll or 168-B:l3, IV. In the absence of such compliance, the 
presumptive father's consent shall be conclusively presumed by his failure 
to object to paternity by filing an action to dispute paternity within 30 
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days after he knew or should have known of the child's birth. If 2 or more 
presum~tions of paternity arise which conflict with each other, the 
presumption which on the facts is founded on the weightier considerations 
of policy and logic controls. The presumption shall be rebutted by a court 
decree establishing paternity of the child by another man. 
168-B:4 Termination and Transfer of Parental Rights to Intended 
Parents. Parental rights established under this subdivision shall be 
terminated and transferred to the intended parents or to the surrogate and 
her husband, if any, pursuant to RSA l68-B:l6-27. This subdivision shall 
not be construed to apply to cases other than surrogacy. 
168-B: 5 Ef feet of Noncompliance. Noncompliance with the requirements 
of this chapter shall not affect the determination of parenthood under this 
subdivision, nor shall breach of a judicially preauthorized surrogacy 
contract affect transfer of parentage under RSA 168-B:23, IV 
Obligations to and Rights of the Child 
168-B:6 Health Care Decisions Concerning the fetus. 
I. All decisions regarding the health of the birth mother and the 
fetus shall be made by the·birth mother. 
II. In the case of surrogacy, after birth and prior to: 
(a) The expiration of the period specified in RSA 168-B:25, IV; or 
(b) A surrogate's election to keep the child; 
health care decisions regarding the :resulting child shall be made by the 
birth mother or, in the event of her disability, by the intended parents, 
unless the surrogacy contract otherwise provides . 
168,-B:7 Legitimacy. If, under the provisions of this chapter, a 
55 
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l parent-child relat is crea between 2 persons, the child shall be 
considered, for al purposes of law, the timate of the parent. 
3 1 :8 
4 person who is determined to the parent of a child Wlder 
" -' 
the sions RSA 168-B:2-5 shall support the ld. 
6 IL If the parties who are involved in an tion, in vitro 
7 fertilization, pre embryo transfer or surrogacy arrangernen t do not 
• 8 substantially comply with the applicable ions of this chapter, the 
9 court may e a support obligation on such parties. In irnpos ing this 
10 support obligation the court may consider the seriousness of and the 
11 reasons for noncompliance in order to determine which of the parties, if 
12 any, should be liable for support. 
13 III. If any person willful fails to comply with the provisions of 
14 this chapter, as determined under RSA 168-B:30, I, and the effect of 
15 none iance is the authorization of a procedure in violation of this 
16 chapter, that person may be liable for support the resulting child. 
17 IV. A breach of a surrogacy contract by the intended parents shall 
18 not affect their support obligation. 
19 l68-B:9 Intestate and Testate Succession. 
20 I. Subject to the provisions of paragraph II, a child shall be 
21 considered a child only of his or her parent or parents, and the parent or 
22 parents shall be considered the parent or parents of the child, as 
23 determined under RSA 168-B:2-5, for purposes of: 
24 (a) Intestate succession. 
25 (b) Taking against the will of any person. 
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Taking under the will of any person, unless such will 
otherwise provides. 
(d) Being entitled to any support or similar allowance during the 
administration of a parent's estate. 
II. For purposes of paragraph I, a child born of a surrogate is: 
(a) The child of the intended parents from the moment of the 
child's birth ~~less the surrogate gives notice of her intent to keep the 
child pursuant to RSA 168-B:25, IV. 
(b) The child of the surrogate and her husband, if any, or if 
none, the person presumed to be the father under RSA 168-B:3, I(d), from 
the moment of the child's birth, if the surrogate gives notice of her 
intent to keep the child pursuant to RSA 168-B:25, IV. 
Artificial Insemination 
168-B:lO Sperm Donors. No semen shall be used in an insemination 
procedure unless the sperm donor has been medically evaluated and the 
results, documented in accordance with any rules adopted by the division of 
public health services, demonstrate the medical acceptability of the person 
as a sperm donor. 
168-B: 11 Liability of Sperm Donor for Support. A sperm. donor may be 
liable for support only if he signs an agreement with the other parties to 
that effect. 
168-B:l2 Recipients of Insemination. No woman shall undergo an 
insemination procedure • unless the woman has been medically evaluated and 
the results, documented in accordance with rules adopted by the division of 
public health services, demonstrate the medical acceptability of the woman 
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to undergo the insemination. 
In Vitro Fertilization and 
168-B: 13 Eligibili In vitro ilization and preembryo transfer 
shall be performed in accordance with rules adopted the division of 
public health services and shall be available only to a woman: 
I. Who is 21 years of age or older; 
II. Who has been medically evaluated and the results, document'ed in 
accordance with rules adopted by the division of public health services, 
demonstrate the medical acceptability of the woman to undergo the in vitro 
fertilization or preembryo transfer procedure; 
III. Who receives counseling pursuant to RSA 168-B: 18, and provides 
written certification of the counseling and evaluation to the health care 
provider performing the in vitro fertilization or preembryo transfer 
procedure; and 
IV. Whose husband, if the recipient is married, receives appropriate . 
counseling, pursuant to RSA 168-B:l8, and: 
(a) Successfully completes the medical evaluation, if he is the 
g&~ete donor in the in vitro fertilization or preembryo transfer procedure; 
(b) Provides writ ten certification of the nonmedical counseling 
and any evaluation to the health care provider performing the in vitro 
fertilization or preembryo transfer procedure; and 
(c) Indicates, by a writing, acceptance of the legal rights and 
responsibilities of parenthood for any resulting child, unless the husband 
contributes his sperm for the in vitro fertilization or preembryo transfer 
procedure. 
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168-B:l4 Gamete Donors. No gamete shall be used in an in vitro 
fertilization or preembryo t~ansfer procedure, unless the gamete donor has 
been medically evaluated and the results, documented in accordance with 
rules adopted by the division of public health services, demonstrate the 
medical acceptability of the person as a gamete donor. 
168-B:lS Restrictions on Use of Preembryos. 
I. No pre embryo shall be maintained ex utero in· the 
noncryo-preserved state beyond 14 days post-fertilization development. 
II. No preembryo that has been donated.for use in research shall be 
transferred to a uterine cavity. 
Surrogacy 
168-B:l6 Regulatory Procedures. 
I. A surrogate arrangement is lawful only if it conforms to the 
requirements of this subdivision, and if, before the procedure to 
impregnate the surrogate: 
(a) The health care provider performing the procedure receives 
written certification that the parties successfully completed the medical 
and nonmedical evaluations and counseling pursuant to RSA 168-B:lS and 19; 
(b) The surrogate arrangement has been judicially preauthorized 
pursuant to RSA l68-B:23; and 
(c) All parties to the surrogacy contract provide the health care 
provider performing the procedure with written indication of their informed 
consent to the arrangement. 
II. The procedure to impregnate a surrogate shall be performed only 
in accordance with rules adopted by the division of public health services. 
59 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
HB 1426-FN 
- 11 -
III. · No woman shall be a surrogate unless the woman. has been 
medically evaluated and the results, documented accordance with rules 
adopted by the division of lie health services, demonstrate the medical 
acceptability of the woman to be a surrogate. 
IV. No person or entity shall promote or in any other way solicit or 
induce for a fee, commission or other valuable consideration, or with the 
intent or expectation of receiving the same, any party or parties to enter 
into a surrogacy arrangement. 
168-B:l7 Eligibility .. 
I. All parties to a surrogacy contract shall be 21 years of age or 
older. 
II. The intended mother shall be medically determined to be 
physiologically unable to bear a child without risk to her health or to the 
child's health. 
III. The intended mother or the intended father shall provide a 
gamete to be used to impregnate the surrogate. 
IV. The intended mother or surrogate shall provide the ovum. 
V. No woman may be a surrogate, unless she has a documented history 
of at least one pregnancy and viable delivery. The surrogate shall be in 
good health without recurrent conditions that may affect pregnancy. 
168-B:l8 Nonmedical Evaluations. 
I. A nonmedical evaluation shall be performed on each party by a 
psychiatrist • psychologist, pastoral counselor or social worker, who is 
licensed, certified, or authorized to practice under the laws and rules of 
the state of New Ha~pshire, who shall maintain a record of the findings and 
60 
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conclusions and make a copy available to the person evaluated. Each party 
shall waive any privilege against disclosure of confidential communications 
and disclose a copy of the findings to the other parties prior to entering 
the contract. A copy of the findings shall be filed with the court by each 
party, unless good cause is shown. 
II. The person conducting the nonmedical evaluation shall determine 
the party's suitability to parent by considering: 
(a) The ability and disposition of the person being evaluated to 
give a child love, affection and guidance. 
(b) The ability of the person to adjust to and assume the 
inherent risks of the contract. 
III. A home study of each party involved shall be conducted by a 
licensed child placing agency or the division for children and youth 
services to assess the ability and disposition of the person to provide the 
child with food, clothing, shelter, medical care and other basic 
necessities. A copy of the findings shall be filed with the court by each 
party. 
168-B:l9 Medical Evaluation. General requirements for a medical 
evaluation shall include the following: 
I. Gamete donors, recipients of insemination, participants in in 
vitro fertilization and preembryo transfer shall be medically evaluated in 
accordance with RSA 168-B:lO and 168-B:l2-14. 
II. The surrogate and the intended parents shall receive genetic 
counseling, if the surrogate is 35 years of age or older. 
Judicial Preauthorization 
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168-B:20 Jurisdiction. A petition for preauthorization of a surrogacy 
arrangement shall be brought in the probate court for the county in which 
the surrogate or the intended reside at the time the petition is 
filed. The surrogate or the intended parents shall have resided in New 
Hampshire for at least 6 months prior to the date the petition for 
preauthorization is filed. 
168-B:21 Petition for Preauthorization Hearing. 
I. Prior to insemination, in vitro fertilization or preembryo 
transfer of a surrogate, the parties to a surrogacy contract, as specified 
in RSA 168-B:25, shall jointly petition the court for judicial 
preauthorization of the surrogacy arrangement. 
II. The petition shall contain: 
(a) The full name, including the intended mother's and surrogate 
mother's maiden names, age, place and duration of residence of all 
·petitioners; 
(b) The date and place of the intended parents' marriage; 
(c) The date and place of the marriage, if any, of the surrogate 
and her husband; 
(d) A copy of the duly executed surrogacy contract; 
(e) All required written consents; 
(f) All evaluations and reports required by this chapter; and 
(g) The name and address of the health care provider who will 
perform the procedure. 
168-B:22 Time of Hearing Notice. 
I. The court shall hold a hearing within 90 days after the filing of 
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a petition for preauthorization. Separate hearings for each party shall be 
held, if one or both parties request separate hearings. 
II. Any mental health practitioner, child placing agency health care 
provider, or any other person who conducted nonmedical or medical 
evaluation or counseling pursuant to RSA 168-B:lS-19 shall be given notice 
of the filing of the petition and the time and place of the hearing by the 
petitioners at least 10 days prior to the hearing. 
l68-B:23 Hearing and Validation of Surrogacy Arrangement. 
I. Petitioners shall be present at the hearing. 
II. The parties may offer additional evidence deemed relevant by the 
court, and the court may require the submission of such additional 
information as it deems appropriate under the circumstances. 
III. An order validating the surrogacy contract shall be issued only 
if, after the hearing, the court makes the following findings: 
(a) All parties to the surrogacy contract have given their 
informed consent; 
(b) The surrogacy contract conforms to all of the requirements of 
RSA 168-B:25, and contains no prohibited or unconscionable terms; 
(c) Evaluations and counseling, pursuant to RSA 168-B:lS-19, have 
been completed, and petitioners have been determined by the persons 
performing the evaluations or counseling to be qualified to enter into the 
surrogacy arrangement as provided by this chapter; and 
(d) The surrogacy contract is in the best interest of the 
intended child. 
IV. The effect of a judicial order validating the surrogacy 
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arrangement shall be automat termination of the parental rights of 
the surrogate and her husband, if any, after the birth a child born as a 
result of the arrangement and a vesting of those rights solely in the 
intended parents, unless the surrogate exercises her rights under 
RSA 168-B: 25 1 IV, to keep the child, in which case any parental rights of 
the intended parents are terminated and shall be vested solely in the 
surrogate and her husband, if any. In the event the surrogate exercises 
her rights to keep the child, and parental rights of the intended parents 
are terminated, the obligation to provide financial support shall also be 
terminated. 
168-B:24 Closed Hearings and Record. 
I. All hearings shall be closed to the public. The only persons 
admitted shall be essential officers of the court, parties, witnesses and 
counsel. 
II. Papers and records pertaining to the surrogacy hearing shall be 
subject to inspection only upon consent of all petitioners or upon a 
showing of good cause supported by a court order. 
l68-B:25 Mandatory Terms of Surrogacy Contract. A surrogacy contract 
shall be signed by the intended parents, the surrogate, and. if she is 
marriedt the surrogate's husband and shall include the following provisions: 
I. The consent of the surrogate that she shall surrender custody of 
the child or accept the obligation of parenthood if she gives notice of 
intent to keep the child as provided in paragraph IV. 
II. The consent of the husband of the surrogate, if any, that he 
shall surrender custody of the child or accept the obligation of 
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parenthood, if the surrogate gives notice of intent to keep the child as 
provided in paragraph IV. 
III. The consent of the intended parents that they shall accept the 
obligations of parenthood, unless the surrogate gives notice of intent to 
keep the child as provided in paragraph IV. 
IV. The right of the surrogate to keep the child if at any time 
prior to 72 hours after the birth of the child, the surrogate: 
(a) Executes a signed writing of her intention to keep the child; 
and 
(b) Delivers the writing to the intended parents, the attending 
physician, or the hospital medical director or designee. 
This right may only be exercised personally by the surrogate and shall not 
be exercised by any guardian or other representative of the surrogate. 
Notice of intent to keep the child shall be given within 72 hours after the 
birth of the child, unless extenuating circumstances prevent the surrogate 
from making an informed decision, in which case the period shall be one 
week. 
V. If the surrogate will receive a fee, a provision that fees shall 
be limited to: 
(a) Pregnancy-related medical expenses, including expenses 
related to any complications occurring within 6 weeks after delivery and 
expenses related to the medical evaluation; 
(b) Actual lost wages related to pregnancy, delivery and 
postpartum recovery, if absence from employment is recommended in writing 
by the attending physician; 
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(c) Health, il and 1 insurance during the term of 
pregnancy and 6 weeks thereafter; 
(d) Reasonable attorney's fees and court costs; and 
(e) Counseling fees and costs associated with the nonmedical 
evalua ions, and home studies for the surrogate and her husband, if any. 
168-B: 26 Birth Registration. Notwithstanding any other provisions of 
law, the certificate of birth shall not be completed for 72 hours after 
birth and shall be in accordance with rules adopted by the division of 
public health services pursuant to RSA 541-A. Such registration shall name 
the surrogate and her husband, if any, in the event that she exercises her 
right under RSA 168-B: 25, IV, and shall name the in tended parel). ts in the 
event that she does not exercise that right. 
168-B: 27 No Specific Performance Rule. There shall be no specific 
performance for a breach by the surrogate of a surrogacy contract term that: 
I. Requires her to become impregnated; 
II. Requires her to have an abortion; or 
III. Forbids her to have an abortion. 
168-B:28 Damages. 
I. If the surrogate fails to become pregnant after the surrogacy 
contract has been judicially approved pursuant to RSA 168-B:23, the 
contract shall be voidable at the option of either party. 
II. If the intended parents breach a material term of the contract 
the surrogate may: 
(a) Recover health care expenses that the intended parents were 
required to pay; 
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(b) Collect the fees provided for in the contract; and 
(c) If the breach· is refusal to accept the child, the surrogate 
may file notice pursuant to RSA 168-B: 25, IV, and the in tended parents 
shall be liable for support. 
III. Any action by the surrogate for damages shall be brought in the 
probate court in which the petition for preauthorization was filed under 
RSA 168-B:20. 
Liabilities and Immunities for Participants of Insemination, In 
Vitro Fertilization, Preembryo Transfer and Surrogacy 
168-B:29 Immunities. 
I. No person shall be subject to civil or criminal liability for 
nonnegligent actions taken pursuant to the requirements of this chapter. 
II. A physician or other health care provider whose actions under 
this chapter are in accord with reasonable medical standards shall not be 
subject to criminal or civil liability or discipline for unprofessional 
conduct with respect to those actions. 
168-B:30 Liabilities. 
I. A person who acts in negligent noncompliance with this chapter: 
(a) Shall be liable for resulting damages; and 
(b) May be jointly and severally liable for child support to the 
resulting child under the laws of this state. 
II. 
guilty of 
offense. 
Any person or entity who violates RSA 168-B:l6, IV, 
a misdemeanor. Each violation shall constitute a 
shall be 
separate 
III. The sane tions provided in this section shall be in addition to 
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1 any other sanctions provided under applicable law. 
2 Miscellaneous Provisions 
3 168-B:31 Rulemaking. The division of public health services shall 
4 adopt rules, pursuant to RSA 541-A, to carry out its duties under RSA 
5 168-B:lO, 168-B:l2-14, and 168-B:l6, and 168-B:26. Until such time as the 
6 division of public health services adopts rules pursuan to this section, 
7 medical evaluations and procedures shall be conducted in accordance with 
8 the relevant sections of guidelines published by the American Fertility 
9 Society. 
10 168-B:32 Severability. If any provision of this chapter or the 
11 application thereof to any person or circumstance is held invalid, the 
12 invalidity does not affect other provisions or applications of the chapter, 
13 which can be given effect without the invalid provisions or applications, 
14 and to this end the provisions of this chapter are severable. 
15 ?7: 3 Effective Date. This act shall take effect January 1, 1991. 
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184 
HOUSE Bill NO. 1307 
(Representative Wentz) 
(Senator J. Meyer) 
ASSISTED CONCEPTION ACT 
~N ACT to adopt the Uniform Status of Children of Assisted Conception Act; 
and to amend and reenact ~ection 12.1-31-05 of the North Dakota Century 
Code, relating to cniid procurement. 
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 
SECTION 1. Definitions. As used in sections l through 7 of this Act: 
!. "Assisted conception" means a pregnancy resulting from insf!mination 
of an egg of a woman with sperm of a man by means other than sexual 
intercourse or by removal and implantation of an embryo after 
sexual intercourse, but does not include the pregnancy of a wife 
resulting from the insemination of her egg using her husband's 
sperm. 
2 "Donor" means an individual whose body produces sperm or egg used 
for the purpose of assisted conception, whether or not a payment is 
made for the s2erm or egg used, but does not include a woman who 
gives birth to a resulting child. 
3. "Surrogate" means an adult woman who enters tnto an agreement to 
cear a child conceived through assisted conception for intended 
parents. 
SECTION Z. Maternity. A woman who gives birth to a child is the 
SECTION 3. Assisted conception by married woman. The husband of a 
woman who bears a child through assisted conception is the father of the 
cnild, notwithstanding any declaration of inval1dity or annulment of the 
mar~1age obtained after the assisted conception, unless within two years 
after learning of the child 1s birth the husband commences an action 1n which 
tne motner and child are parties and in which it is determined that the 
·u~band did not consent to the assisted conception. 
SECTION 4. Parental status of donors and deceased persons. 
1. A donor is not the parent of a child conceived through assisted 
conception. 
2. A person who dies before a conception using his soerm or ner egg is 
not a parent of any resulting child born of the conception. 
:>62 CHAPTER184 DOMES11C RELATIONS 
SECTION 5. Surrogate aoreements. Any agreement in which a woman 
agrees to become a surrogate o~ to relinquish her rights and duties as parent 
of a cn1l0 conceived through assisteo conception ~s void. The surrogate, 
however, is the mother of a resulting child and the surrogate's h~soand, if a 
party to the agreement, is the father of the child. lf the surrogate's 
husband is not a party to the agreement or the surrogate is unmarried, 
paternity of tne CP~1d is acverned by chapter 14-17. 
SECTION 6. Relation of parent and child. A child whose status as a 
child is dec1areo or neaated ~Y sections 1 through 7 of this Act is the cnild 
only of his or ne• parent cr ~arents as Oe!ermined under sectior.s 1 throuoh 7 
of th's Act for all purposes. ~ncluding succession and gift rights in 
sect~cr. 7 of t~<s Act. 
SECTION 7. Succession ar.d gi$t rights. Unless superseded by later 
events fcrmiro or termlnatln a arent and cnlld relations~! , tne status of 
pa·e~: and chi1a aeclarec or necated tly sections 1 through of this Act as 
to a given irdlvid~al and a chilO Dorn alive controls for purposes of: 
l. Intestate successioni 
2. Probate law exemotio~s. allowances, or other protections for 
cni1dren in a parent's estate; and 
3. Je:erm<ning elio~bility of the child or the child's descendants to 
s~are in a conative trarsfer from any persor as a memb~r of a c1ass 
determined by re'erence to ~he ~ela~io~ship. 
SECTION 8. AMENDMENT. Section 12.1-31-05 of the l9S7 Supp 1 emer.t to 
~~e N~r~h :a•cta Cen~ury Code is hereby amended and reenacted to read as 
G 011 0WS: 
12.1-31-05. Child procurement- Penalty. Except with respect to fees 
ard cna-ges a~t~ori;eo by law or ap~roved by a court in a proceeding related 
tc t~e p~a:emeot of a minor cni1d for adootion or related to the adoption of 
a minor c~i1d, ape-son is gui1~y of child procurement. a class C felony. if 
~~e ~erso~ Knowingly o'fers, gives. or agrees to give to another or solicits, 
acce;ts. o• ag•ees to accept from a~other. a thing of value as consideration 
for the re:i~ie"t's fur~isnir.g or aiding another to furnish a mi~or Child for 
t~e p"rpcses of adOPtion This section does not apply to parties to any 
aoreeme~t in which a woman agrees to become a surrogate, as defined in 
section ; of t~is Ac~. or to relincuish her r1a~ts and duties as parent of a 
child conceivec through assisted conception. as defined in section 1 of this 
Act_ 
Aporoved Aori1 3, 1989 
Filed April 3, 1989 
70 
court is not 
shall make 
child. 
(4) 
any 
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Subsection 
section. 
• 
SUi:ISTllUTI SENATE !Hl.L NO. 5071 
51st Legislatur~ 
by C~ittee on Children and Family Services (originally aponsorea by 
Senators Smith, Creswell and Stratton) 
Read first time l/25/89. 
AN ACT Relating to surrogate parenting: adding new sections to 
2 chapter 26.26 RCW; prescribing penalties; and declaring an eaergency. 
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 
4 NEW SECTION. Sec. l. As used in sections l through 6 of this 
5 act: 
6 (I) •compensation• means a payment of money, objects. services. 
7 or anytbin& else havin& monetary value except payment of eapenses 
8 incurred as a result of the preanancy and the actual aedical eapenses 
9 of a surrogate aotber. and the paysent of reasonable attorney fees 
10 for the draftin& of a surroaate parentaae contract. 
ll (2) •surroaate aestation• means the implantation in a feaale of 
12 an embryo not aenetically related to that feaale and subsequent 
13 aestation of a child by that feaale. 
14 (3) •surroaate .other• eeans a feaale. wbo is not aarried to the 
15 contributor of the apere. and wbo ia naturally or artificially 
16 inseminated and wbo aubaequently aestates a child conceived tbrouah 
17 the insemination pursuant to a aurroaate parentaae contract. 
18 (4) •surroaate parentaae contract• means a contract, aareeaent, 
19 or arranaeaent in which a female. not aarried to tbe contributor or 
20 the apens, aareea to conceive a child tbrouah natural or artificial 
21 insemination or in which a f~le aarees to eurroaate ae•tation, and 
22 to voluntarily rellnquiab her parental ri&hts to the child. 
23 Sec. 2. A person aball not enter into, induce, 
24 arranae. procure. or otherw1ae aasist in the foraation of a surroaate 
25 parentaae contract under which an uneaaneipated minor female or a 
26 female diacnoaed aa beina aentally retarded or as havina a aental 
27 illness or developmental disability ia tbe aurrosate mother. 
28 NEW SECTION. See. 3. No person. oraanization, or aseney shall 
SSD 5071 
72.. 
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Surro te other Sues 
to Keep Couple's Child 
111 Custody: Pregnant woman's claim raises parental 
rights questions. She has no genetic link to fetus. 
By CA TIIERINE GEWERTZ 
TIMES STAFF WRITER 
SANTA ANA-In an tmprece-
dented case that raises new ques-
tions about the rights of surrogate 
mothers, an Orange County woman 
who agreed to carry another cou-
ple's child filed suit on Monday 
claiming she should keep the baby 
even though she has no genetic 
link to it. 
The lawsuit filed by Anna John-
son, the surrogate mother who is 
seven months pregnant, marks the 
first time in the nation that a judge 
is being asked to decide whether a 
birth mother has the right to call a 
child her own when it is the 
product of another couple's sperm 
and egg. Previous court cases have 
involved contracts in which a sur-
rogate mother's own egg was fer-
tilized with another man's sperm 
through artificial insemination. 
"Just because you donate a 
sperm and an egg doesn't make you 
a parent," said Richard C. Gilbert, 
one of Johnson's "She is 
not just a machine, an incubator. 
Where do souls come from? The 
egg? The sperm? The birth moth-
er? What passes through that pla-
centa? Anna is as important a 
biological parent as any other bio-
logical donor in this case." 
The dispute highlights the 
wrenching questions that can de-
velop on the cutting edges of 
science. In this case, medical ad-
vances gave an infertile couple the 
Please see CUSTODY, A~j 
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1 
2 
INTRODUCTION AND SUMMARY OF ARGUMENT 
The American Civil Union of Southern California 
3 offers this 
i 
as amicus curiae because the case at bar' 
4 raises important and unresolved issues regarding whether or not 
5 genet and women who endure pregnancy and give birth to 
6 a child, but who are not genetically related to that child, will 
7 all be accorded fundamental parental rights. If the rights of 
8 genetic parents and birth mothers1 are all recognized, then an 
9 additional question arises as to whether such rights can be 
10 contracted away or otherwise alienated and under what 
11 conditions this 11 be permitted. 
121 The ACLU is an organization dedicated to the protection of 
13 civil liberties, and the issues raised by this case clearly 
14 
I 
15' 
16 
impl the civil liberties of all of the parties to these 
"surrogacy" arrangements: birth mothers; contracting, genetic 
parents; and the children brought into being by the birth mother 
17 and contracting parents. These fundamental liberties include the 
18 parental rights of all of the parties to "st,rrog:acy" 
19 
i 
20 
21 
221 
231 
241 
251 
261 
I 271 
281 
I 
arrangements; rights of p:rivacy o..f birth mo:thers in matters 
pertaining to the integrity of their bodies; rights of intimate! 
association of all of these individuals to make procreative and 
1 The term "birth mother" is used to describe a woman who 
gives birth to a child, regardless of whether or not she is 
genetically related to the child. Persons who contribute the 
genetic material -- i.e. the sperm and egg -- and who contract to 
have another woman implanted with the fertilized egg to bear and 
give birth to a child, intending to take custody of the child 
after birth, are referred to as "contracting parents" or "genetic 
parents." 
2 
82 
1 once are born, 
2 chi not to be or otherwise treated as property. 
3 cons issues, would! 
4 all 11 contracts, this 
5 the if 
f does not ~~ 
facts or circumstances of this part ar case, the 
ies, or thel 6 ar contract by these 
7 relat qualifications of these particular 1 as 
8 
9 
10 
11 
12 
13 
14 
15 
caretakers for this child. Instead, amicus curiae recognizes the 
broad implications of this case, not only for these litigants, I 
but for the many others whose rights will be fluenced by thel 
outcome of this case, and offers this Court its perspective and/ 
the benefit of its many years of study on the broad fundamental' 
r implicated here. 
Amicus curiae urges this Court to recognize that the 
rents and the birth mother of a child born under these 
16 circumstances are 1 's 1 
17 
18 
9 
not 
the 
to 
so 
1 
and obl 
on 
a 
both the 
and 
of 
a 
I as to 
with respect to child. a 
the fundamental 1 human 
ses the s 
•s 
that 
more than two as a s 
the II 
to 
of child. an 
3 
1 
2 
~ 
0 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
191 
: 
I 
20 
• 21 
22 
23 
I 
241 
25 
26 
27 
28 
pol 
of the resources and and otherwise, 
of s or 
should not 
want the child 
of hea def 
cus 
II II 
a birth 
if the chi 
i 
arly germane -- and 
a case as this in which all 
were to be born with any 
were unwanted. 
this Court to recognize that, in 
just as in both private and agency 
cannot waive or otherwise alienate her 
parental ghts until after the child is born, and that a private 
contract wh she agreed, prior to birth, to do so would be 
vo e. As with other fundamental rights, parental rights can 
be wa after have ripened, when the party waiving 
the fully the right she or he is surrendering. 
Under state law, when a birth mother contracts to 
the expected ld for adoption after birth, there must be 
a e ing period after birth before parental righ·::s 
can wa , and the wa must independently confirmed by 
a state or adopt These reasonable requirements 
should also be in the very similar context of 
II contracts to ensure that any waiver of parental 
rights has been and voluntary. Moreover, a waiver of 
parental rights by monetary considerations may not be 
truly voluntary. 
In addit although "surrogacy" contracts generally 
attempt to characterize the monetary payments to the birth mother 
4 
1 
2 
3 
4 
as being 
typically 
to 
monetary 
for 11 pregnancy 
are oned 
the 
compensation that 
services" or something s 
on the birth turning over 
a I A 
in any or 1 
5 expressly or in practical effect, upon the delivery of a child or 
6 waiver of any legal claim to parental rights or custody of the 
7 child amounts to the sale of the child, forbidden by the 
8 California and federal Constitutions and state statutes. 
9 I. 
10 THE CHILD'S GENETIC PARENTS AND BIRTH MOTHER 
11 ALL HAVE PARENTAL RIGHTS AND OBLIGATIONS 
12 WARRANTING LEGAL RECOGNITION AND PROTECTION 
13 The United States Supreme Court has recognized a right of 
14 privacy as implied in the fundamental liberty preserved by the 
1~ Fourteenth Amendment Due Process Clause. 
16 
17 
18 
19 
492 u.s. ___ , 109 s.ct. 3040, 106 
L.Ed.2d 410, 438 (1989); Roe v. Wade, 410 u.s. 113 (1973). The 
Fourteenth Amendments also secure a 
as ion "as a e of 1 
468 u .. 609 618-2 0 ( 1984) 
Court has 
''noted certa . • . foster 
d act as buffers between 
ind idual and the of 
] . Moreover 
reflects the 
5 
• 
• 
1 
2 
5 
61 
7 
I s,, 
91 
to I 
uiJ 
1211 
468 S. at 
1 
associ at n 
431 u.s. 678, 684~86 (197 
13 1 ( 
5 
of emot enrichment from 
these ationships 
fore safeguards 
that is 
ions omitted). 11 
fore recognized as 
right of intimate 
and 
(whether to "bear or beget" a child) : 
u.s. 438, 454 (1972) (procreative 
381 u s 479, 482-85 (1965) 
1 a I 
'*I 55 .s 745 757 (1982); Smith v. 
15i 
161, 
17 
18 
191 
I 
201 
211' 
22 1 
231 
24 1 
251 
261 
I 
I 
281 
! 
' 
The 
2 
one rel 
4 3 • s 
776 F 2d 65 
i Const 
e I 
was 
431 u s 816, 844 (1977); 
414 u.s. 632, 639-40 
4 0 5 U s . 6 4 5 , 6 51-52 ( 19 7 2 ) ; and 
, ~ Moore v. 
4 4 503-504 ( 1977) ; Kelson v. City of 
(9th • 1985). 
privacy, explicitly 
12, has been conclusively held 
or her own body and 
choices. See 
statewide initiative in 1972. 
6 
29 Cal 
5 
6 
262, 2 Cal 866 ( 1981 
control over one 1 s own 
court also 
r to and a family. 
21 • 3d 482, 489, • 146 Cal.Rptr. 623 (19 8) • 
of constitutional es 
rth mother and the genetic are all s 
the exercise of these fundame 1 
enteri into, and thereafter perform terms 
!I 1 
that the 
f 
8 
9 
10 
11 
12 
13 by each 
It 
party to 
these 
this 11 II contract, which 
14 should be the touchstone of the analysis of the 
15 Thus, not be j fied for 
16 
17 
18 
that 11 
1 
perm t su 
i 
Conversely 
the rel 
are 
this Court to 
at 
z 
justi 
re 
7 
f 
the 
are 
States 
Court to 
• 
1 
2 
I. 
I 
31 
4 
do 
between 
5 463 u.s. 48 260 ( 983 , and 
6 is not the exclus factor 
.... 
I , 463 u.s. at 258 62; 
I 
81 254-55 { 197 
exerc by all three 
Court has declared: 
1-blown from the biological 
" Lehr v. Robertson, 
b ogical connection 
parental rights. See 
434 u.s. 246, 
91 State aw has reached a s lar conclusion respecting 
101 
I 
genetic connect on e.g or egg donors may not have any 
I 
111 at all, see secs.70053, 70154. 
121 Indeed, what 
13 from mere sperm 
141 at 1, and ent es 
151 in 
16j 
I 
17 choice. 
181 same 
I 
10 i biolog 1 connect 
' 
20! contracting 
211 ' of her 
i 
221 I There is 231 I 3 
I 
241 sperm donor no 
4 is s 
relationship 
26 father-child 
i 
27i 
281 
I 
ishes the contract parents in this case 
f 
to the 
who would have no parental rights 
as parents, the fact that 
were exercising 
association and procreative 
to the b mother, whose 
different from that of the 
s when viewed in light 
and available medical evidence. 
that a pregnant woman has much 
some circumstances, a 
when a mother-child 
governing determination of 
as is practicable. 
1 more connection to the fetus than the DNA content of 
2 
.I ls. 
3 Throughout the pregnancy, the birth mother and fetus 
4 most of their major bodily functions. The fetus obta and 
5 uses, and for some time after birth the child retains and uses, 
6 critical life-preserving tissue, cells, blood, nutrients and 
7 antibodies from the birth mother. See M. Young, "The Nature of 
8 
91 
the Fete-maternal Physiological Relationship 11 , The Immunology of 
Pregnancy and Its Disorders ( 1989) ; M. Adinolfi, "New and Old 
101 
111 
Aspects of the ontogeny of Immune Responses", The Irnmunoloay of 
Pregnancy and Its Disorders (1989). "The 'surrogate' mother 
12. 
1311 
(provides] protection and nourishment during gestation. 11 
In reAdoption of Paul. 550 N.Y.S.2d 815, 818 (Fam.ct. 1990). In 
14 
I 
fact, there is substantial evidence that after birth this 
151 biological input from birth mother to fetus has substant.ial, 
16 permanent effects on the child. See M. Adinolfi, supra. 
17 Moreover, the actual process of pregnancy and birth 
18 generates a parent-child bonding that is distinct and 
19:1 s ficant, apart from a genetic connection, and 
II an impact on the child's own psychological development. 
can have 
Klaus 
,. & Kennell, Maternal-Infant Bonding: The Impact of Early 
231 California courts have acknowledged 
.45-46 (1976). 
t "psychological 
241 parents," even if not biologically connected, have standing to 
251 seek custody of the child under certain circumstances. See In re 
261. B.G., 11 Cal.3d 679, 692-93 & n.lB, 114 Cal.Rptr. 444 
il 
I 
281 
i 
I 
I 
I 
I 
(1974); 
9 
I 
I 
1 
2 
3 
4 been 
9 9 3 
a 
5 s i cant b 
6 , and the law 
7 the interests 
8 is to 
& s 
f each 
g three to the " 
II have 
all three have 
1 connections with this 
face at least some recognition to 
reasonable conclusion, 
and obligations in all 
II and determine 
and other re matters based on the best interests of 
an not be simply presumed to 
1 to the ld. 
13 It is the 's to be assured all 
14 who ies to a arrangement will be 
151 for rna It is a 
16 1 sa fact that or thereafter 
17 devel or devel ems often do 
18 not and care from their parents in 
19 trad i contexts. 92 Cal.App. 3d I 
20 796, 156 4 5 u.s. 949 (1980). 
21 In of child being 
221 
23· 
I 
because she intended 
to sel the contracting parents if 
241 
251 
261 
I 
271 
bel from a failure of the the 
b mother to observe other ons of the contract--
should not be 1 oping rules which will 
i 10 
281 
I 
, I j, 
i I 
II 
1 have general application, in practice as well as judicial 
2 precedent. 
3 II. 
4 WAIVER OF THE RIGHT TO PARENT IS EFFECTIVE ONLY IF 
5 GIVEN AFTER BIRTH, WITHOUT ANY MONETARY COMPENSATION 
6 AND UNDER CIRCUMSTANCES CLEARLY INDICATING THAT IT 
7 WAS KNOWINGLY AND VOLUNTARILY GIVEN 
8 Once the parental rights of the birth mother are 
9 acknowledged, and it is conceded that some "surrogacy" 
10 arrangements constitute valid exercises by the parties of their 
11 fundamental rights of intimate association and procreat 
12 choice, it then remains to be determined V.'hat are the proper 
13 procedures and criteria for valid waivers of parental rights by 
14 the birth mother. In deciding these issues, amicus curiae urges 
15 this Court to look beyond the terms of the private contract to 
16 the broad body of jurisprudence that says that parents cannot 
17 
18 
II 1" children, or their custody, and can 
1 or custodial rights in a knowing and vo 
9 i.e. after birth and under circumstances devoid of 
Amendment prohibits any form f 
s has enacted 
status or condition of 
ous statutes 
of the peon to the master, see 
, based 
42 U S.C. sec 1 94 (1985); and which inval contracts for 
peonage or f-enslavement, see 18 u.s.c secs.1581-88 (1985). 
11 
~( 
• 
1 
2 
4 
51 
"Peonage" 
Surrogate 
61 c 
I 
9 
Thus, a " 
71 nether iates be 
sl 
91, 
to!! 
11 l' 
12 
has 
Similarly, 
Const ion, 
Canst on 
of children, or 
to g is 
other 
the irt 
s 
no 
13 
14 cons eration for a cement 
15l 
16 1 and 
18 
19! 
201 
211' 
23 
24 
25 
26 
i 
27! 
I 
' 
healthcare 
as 
who 
costs 
secs.1816 
of law governing 
contract 
these can 
6 Every person . 
person to another, 
consideration of 
or control of 
, or pays 
another, in cons 
custody, or under 
ass in any manner 
(a) 
12 
cover f of 
to breach. 
7 E. Ark. 1905). 
Inalienable Rights of 
938 1986) and cases 
the b 
the services" which she 
forceable by specific 
personal cesS. 
of the Un States 
6 of the California 
statutes, bar sale 
value be in 
of custody, in any 
ion cases relat to the 
bi mother 
1 
, one way or 
ava aga 
other, 
a person 
There is an body 
other 
e, and 
attempts to sell, any 
or anything of value in 
the custody, or under the 
or attempts to buy, any 
of , to 
person placed in his 
, or who knowingly aids or 
offending, is punishable by 
I , 
1 ~ 517 Atl.Rep.2d 925 (Pa.Sup.Ct. 1986) (Pa. adoption law). I 
state courts, in considering issue the contextl 
3 of " have that, however thel 
4 contract be it amounts ionally in actual 
5 pract to the sale of the baby or of parental and custodial 
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1253-55 Ct. 1988); Doe v. Kelley, 106 Mich.App. 169, 307 
N.W.2d 438, 440-41, cert. denied, 459 u.s. 1183 (1981); 
. I 
cur~ae1 Amicus fl.dopt ion of Paul, 550 N.Y. s. 2d at 518. supra, 
urges this Court to reach the same conclusion in this case: that 
any contractual provisions that link payment of anything of 
value to the birth mother's promise to deliver the child, or to 
wa any parental or custodial rights, are void and of no legal! 
effect whatever. 
The lack of a relationship between the birth mother 
17 and chi does not obviate the problem of unlawful baby-
ling. The law a presumption that the birth mother isl 
a legal mother of the child. See civil Code sec. 7003 ( 1) • That I 
sonrnent state for two, I 
sec.18L 
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"It any to offer 
to pay or , to a 
for adoption, to an adoption, or 
on the compl ion of 
not to pay maternity-connected 
hospital 1 of 
and during confinement charity, as long as payment 
not cont upon acement of the adoption 
consent to adoption, or cooperation in the completion of 
adoption. 11 sec. 273 (a). 
13 
93 
• 
2 
6
1 ,, 
gl 
91 
101 
I 
11 il J 
26 
I 
2
-' /' I 
28 
the forement 1 and 
1 s exercise o 
le 
ild, as well as an 
The fact b s interest is now being 
isput does the fact the II II contract 
ions at of the ion upon the 
the ic parents, and 
upon the bi surrender a 1 la for custody, 
i 1 Thi is the 1 which 
a) to In fact, 
sec.181, or rece 0 of 
ue in consi a cement another person in the 
to all 
not just 
c assume that 
the i 1 ban on the 
s e or n 1 ircumstances, see 1 
be at all. 
There the notes of 
that statute And there 
nothing so about that they 
warrant j to the rule 
of not sale to even 
benevolent purchasers. 
14 
2 
3 
A 
and 
I 
-- like the right to can I 
I knoY.' 
369 u.s. 506, 512 6 
4 (1962); u.s. 742, 748 (1972). This! 
-I 
8 
g 
10 
11 
the statutory and state adrninistrat l 
that rights be wa for/ scheme 
purposes after a brief waiting period after birth, 
and even then if taken by a state or county adopt 
the rights 
waived and the permanency of the ~aiver. 
sec.224m9; Civil Code sees 226.1, 226.2, 226.510; 22 
12 Cal.Admin.Code sec.3061311; 22 Cal.Admin.Code sec.3071512. 
13 
14 
15 
16 
17 
18 
19 
24 
25 
8 
, ~~ Quillon v. Wolcott, supra, 434 U.S. at 255. 
9 Under this s , relinquishment of a child and I 
parental rights to a public adoption agency is effect '.&: 1.1.. 
in writing, with two subscribing accepted state 
or county worker, and filed with the State Department of 
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1 The Supreme Court's recognition of a woman's right to 
21 abortion was predicated in large measure on the life-threatening 
3 risk which inevitably accompanies any pregnancy and childbirth. 
4 supra. The powerful emotions which often 
5 accompany this protracted experience can only be truly 
6 appreciated when or after they occur, not at the time of 
7 execution of the contract when they are a remote prospect. 
8 Re Matter of Baby M., supra, 537 Atl.Rep.2d at 1248-49. 
9 Similarly, a waiver of parental rights for a substantial 
10 monetary consideration, negotiated through an attorney or broker 
11 who has a substantial profit rnoti ve in the performance of the 
12 contract, and given a woman usually in a substantially weaker 
13 economic position, cannot be fairly regarded as voluntary. See In 
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Re Matter of Baby M., supra, 537 Atl.Rep.2d at 1247-50. 
11 Surrogacy 11 arrangements for money raise the substantial risk 
that they will be used to turn financially disadvantaged women 
into human incubators those with the financial means to pay 
the sums requ Radin, "Market Inalienability," 
100 1849, 1930 (1987). 
Most current cases involve couples who are fertile 
otherwise ly incapable of procreating without outside 
assistance. However, if were determined that 
a are En e, even when some o the compensation 
is for of the ch d and parental rights, would be 
no restrict on motives of the 
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who agrees for a to al her parental 
rights, and del ession and the custody of the 
to birth, so even in the 
absence of the consideration In Re Matter of Baby 
at 1248-50. 
"Surrogacy" arrangements can co-exist a concomitant 
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of dignity 
involved as birth mothers, 
of the 
security of the women I 
but only if those women retain until! 
the 1 r to 
whether to complete their performance, including 
5 promise to relinquish any parental rights13. Only this way 
6 can voluntary "surrogacy" arrangements be permitted, without 
7 dispensing with fundamental human liberties. 
8 In the final analysis, children's interests are best served 
9 by th approach. Without the fetters of a contract and the 
sed moneta consideration, the determination of custody 
other related matters will hinge solely on a determination 
of the "best of the rninor 11 standard. As the New 
13 Jersey Supreme Court noted, that consideration is totally absent 
14 from "surrogacy" contracts. See In Re Matter of Baby M. , supra, 
537 . Rep. 2d at 1248-50. This absence cannot be remedies by 
s ly re iring contractual recitations 
interests of the child'' have been considered. 
independently assess the interests of 
from any 
court 
1 the 
13 
contracting 
11 struck by private parties. 
such a determination must be 
no prej 
parents to seek whatever 
case might dictate, so 
performance the amount to 
"gestational nor to surrender 
taken with the full respect rights 1 
fundamental normally require. 
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1 CONCLUSION 
2 Amicus curiae respectfully offers this brief to the court in 
3 the hope of providing a perspective which is not entangled in the 
4 emotions and particular circumstances of this case, and with a 
5 view toward considering the broad and longterm consequences of a 
6 decision in this matter. On that basis, amicus curiae urges this 
-1 Court to recognize equally the parental rights birth mothers and 
8 genetic parents, and to determine the issues of custody without 
9 reference to private contractual attempts to waive or alienate 
10 parental rights prior to birth for a monetary consideration. 
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1 SANTA ANA, CALIFORNIA - MONDAY, OCTOBER 22, 1990 
MORN I SESS 
- THE FOLLOWING PROCEEDINGS WERE HAD IN OPEN 
COURT:) 
THE COURT 
-
5 GOOD MORNING~ ALL. 
6 SEE, AS SAY THE BUSINESS, WE HAVE A 
7 PACKED HOUSE TODAY 
I 
-
8 HAVE MADE SOME NOTES FOR THE CASE. I 
9 HAVEN'T WRITTEN OUT A FORMAL OPINION. 
10 INDICATED TO COUNSEL I PLANNED ON DELIVERING 
11 MY STATEMENT OF DECISION ORALLY FROM THE BENCH THIS 
12 MORNING. 
13 LE ME SAY AT THE OUTSET. IT'S BEEN SAID THIS 
14 IS A VERY EMOTIONAL CASE MY COLLEAGUES ON THE FOURTH 
15 FLOOR AND OUT AT JUVENI COURT HEAR BITTERt EMOTIONAL 
16 CASES, UNSUNG COLLEAGUES DAY , DAY OUT, YEAR IN, YEAR 
17 OUT, ALL THE T 
18 HOWEVER, THIS CASE HAS GOTTEN A LOT OF 
. 
19 ATTENTION BECAUSE IT'S A UNIQUE CASE ON THE FACTS, AND SO I 
20 APPRECIATE YOUR INTEREST, BUT AS I SAY JUDGES THAT WORK IN 
21 FAMILY LAW CASES, JUVENILE MATTERS, HEAR WHAT l THINK ARE 
22 EQUALLY EMOTIONAL ISSUES DAILY 
23 LOT OF PEOPLE DON'T KNOW ABOUT CASES OUT AT 
24 JUVENILE COURTS, OF COURSE, BECAUSE THOSE ARE GENERALLY 
25 CONFIDENTIAL. I'VE·WORKEO OUT THERE; THIS CASE BROUGHT 
26 BACK SOME MEMORIES OF MY EXPERIENCES AT JUVENILE COURT, AND 
I o 
1 IT'S A DIFFICULT AREA TO WORK IN, I KNOW. 
2 LET ME TALK ABOUT WHAT THIS CASE IS NOT .ABOUT 
3 FOR A FEW MINUTES. 
4 THIS IS. AS WE HAVE TALKED ABOUT, AN IN VITRO 
5 FERTILIZATION EMBRYO TRANSFER CASE, I.V F. CASE, FOR SHORT. 
6 IT'S NOT AN ADOPTION RELINQUISHMENT CASE~ IT'S NOT A BABY 
7 SELLING CASE, 'IT'S NOT A BABY M TYPE CASE WHERE WE HAD 
8 NATURAL PARENTS ON TWO SIDES OF A SITUATION COMPETING. 
9 IT'S NONE OF THOSE THINGS. 
10 I WAS REQUESTED LAST WEEK TO PICTURE MYSELF AS 
11 KING SOLOMON AND MAKE A DECISION APPROPRIATE TO WHATEVER 
t 
12 KING SOLOMON WOULD HAVE DONE. ACTUALLY, THE PERSON THAT 
13 MADE THAT REQUEST WAS ASKING THIS COURT TO SPLIT THE BABY 
14 IN AN EMOTIONAL SENSE. 
15 I'LL TELL YOU RIGHT UP FRONT NOW, IT'S NOT MY 
16 INTENTION TO SPLIT THIS BABY INTO TWO EMOTIONAL SITUATIONS 
17 AND BE RAISED WITH TWO MOTHERS, AND I'LL EXPLAIN A LITTLE 
18 MORE ABOUT WHAT I MEAN BY THAT. 
20 UNDERSTAND THEM TO BE. DURING THE FALL AND WINTER OF 
21 1989-1990 ANNA JOHNSON AND A MARRIED COUPLE, CRISPINA AND 
22 MARK CALVERTt MET AND SCUSSEO ENTERING INTO AN AGREEMENT 
23 WHEREBY ANNA WOULD SERVE AS A SURROGATE AND CARRY THE 
24 CALVERT$' FERTILIZED THE EMBRYO TO TERM. ANNA WAS TO BE 
26 CALVERTS AT BIRTH AND ANNA WOULD CLAIM NO INTEREST IN THE 
·-
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25 
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CHILO 
PARTIES SIGNED .AN 
AGREEMENT WHICH SIONS 11 PROVIDED THAT UPON 
THE BIRTH OF THE CHILD ANNA RELINQUISH THE CHILD TO 
THE CALVERTS AND MAKE FOR PARENTAL RIGHTS. 
THE FERTILI OF THE WAS 
IMPLANTED IN ON JANUARY 19, 
1990, AND IMPLANT PROVED 
' 
AND THAT. AS I 
UNDERSTAND IT ICALLY. A SHOT, AND ONE OF 
THE FIRST THREE IMPLANTED, SHALL WE SAY. TOOK. 
IT•s A MUCH MORE EXPENSI AND MUCH MORE DIFFICULT 
PROCESS TO TAKE AS I UNDERSTAND 
• COMPARED 
TO THE ARTIF C INSEMINATION CASES WHERE, THE LAST I 
HEARD, THEY WERE NG SOME OF THOSE WITH TURKEY BASTERS, 
AND HAVING GOOD WITH PROGRAM. 
BUT I.V.Ow OR I V F IS MUCH MORE DIFFICULT PROCESS. 
A BABY BOY WAS DELIVERED FROM ANNA JOHNSON ON 
SEPTEMBER 19 9 1990 CHEMICAL WERE SUBSEQUENTLY 
ANALYZED IALS FROM THE CALVERT$, ANNA 
AND THE CHILD. THE TEST SET IN TIONERS' 
EXHIB T NUMBER 1 
RELATIONSHIP 
ILITY 
PARENTS OF THE 
BASED 
THAT ANNA HAS NO GENETIC 
CHILD AND THAT IS A 99.999 
ARE GENETIC 
THOSE FACTS. COURT FINDS BEYOND A 
DOUBT THAT CRI CALVERT IS THE GENETIC, 
1 BIOLOGICAL AND NATURAL MOTHER -- I'LL COME BACK AND TALK 
2 ABOUT THAT MORE IN A MINUTE -- Of THE CHILO, AND THAT MARK 
3 CALVERT IS THE GENETIC; BIOLOGICAL AND NATURAL FATHER OF 
4 THE CHILD. 
5 TO FIND THAT THEY ARE THE NATURAL PARENTS I 
6 HAVE ADOPTED THE ANALYSIS OF THE CIVIL CODE SECTION 7000 
? AND FOLLOWING PROVIDED BY MR. LA FLAMME IN HIS BRIEF AND 
8 ARGUMENT. I WOULD THANK ROSE MARIE HOLLANDER FROM YOUR 
9 OFFICE FOR HER SHORT. BUT HEAVY ACCOUNTING BRIEF THAT WAS 
10 PERSUASIVE ON THAT AND OTHERS ISSUES. 
11 ANNA JOHNSON IS THE GESTATIONAL CARRIER OF THE 
t 
12 CHILO, A HOST IN A SENSE. AS SOME WRITERS PUT IT, AND THAT 
13 SHE AND THE CHILD ARE GENETIC HEREDITARY STRANGERS. 
14 HOWEVER. 
15 I FURTHER FIND THAT ANNA'S RELATIONSHIP TO THE 
16 CHILO IS ANALOGOUS TO THAT OF A FOSTER PARENT PROVIDING 
1? CARE, PROTECTION AND NURTURE DURING THE PERIOD OF TIME THAT 
18 THE NATURAL MOTHER, CRISPINA CALVERT, WAS UNABLE TO CARE 
19 FOR THE CHILD. 
20 IN THINKING ABOUT THIS CASE. l DID THINK ABOUT 
21 SOME OF THE FOSTER PARENT SITUATIONS I HAO SEEN AS A 
22 JUVENILE COURT JUDGE A .FEW YEARS BACK, AND REMEMBERING THE 
23 ORIENTATION PROGRAM THEY PUT FOSTER PARENTS THROUGH ANO THE 
24 CONSTANT COUNSELING THEY HAVE AVAILABLE ABOUT BONDING AND 
25 GETTING CLOSE TO FOSTER CHILDREN. IT'S A VERY DIFFICULT 
26 PROCESS. 
--
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THEM 
IKE 
ING 
CHILO WILL ONCE 
HAVE TO I THE 
CAN WHAT 
TO 
6 
'S LIKE TO TAKE LITTLE 
SOME OF 
YEARS, FEED 
THEM, HUG 
ALWAYS 
WHEN THE MOTHER OF THE 
THE CHILO AND YOU 
WHEN SHE'S MET 
HAVE THE CHILD CONDI IONS 
RETURNED TO HER AND AND L VE WITH IT. 
WORKED FOR A LONG 
.JOHNSON S I 
BUT THERE 
WAS AGAIN ABLE 
CARE OF THE CHILD 
IT ON . 
OF SIMI 
IRTH 
ABOUT IT LATER. I HAVE A 
PAY ANY ATTENT TO THEM,· FOR THE 
I 
THAT~S THE WAY IT'S 
THINK ANNA 
A LOT OI 
I NA T 
ABLE TO ASSUME 
ION AND 'LL TALK 
ONS IF THEY WOULD 
THIS 
20 AREA. 
21 
22 
23 
24 
25 
26 
CRISPINA 
FROM THE TWO OF THEM AN 
CRISPINA 
CARRY THE ILD. 
~ FOR 
AND MARK CAN PRODUCE 
FERTILIZED EMBRYO. 
, HAS NO TO 
THIS IS NOT A VANITY SI ION, SOMEBODY 
LOOKING TO AVOID STRETCH OR SOMETHING LIKE 
1 THERE HAVE BEEN SOME CRITICS SAYING THAT'S WHERE WE WILL 
2 END UP. I HAVE A RECOMMENDATION FOR THAT. 
BUT SHE WAS ABLE TO PRODUCE THE BEGINNINGS OF 
4 A CHILD WITH HER HUSBAND. SHE WAS NOT ABLE TO CARRY THE 
5 CHILO, BUT AS SOON AS THE CHILD IS BORN, MY UNDERSTANDING 
6 IS SHE'S READY, WILLING AND ABLE TO ASSUME THE CARE OF THE 
7 CHILD FROM THAT POINT ON. 
8 THE ARRANGEMENT WAS ANNA JOHNSON WAS TO HELP 
9 TAKE CARE OF NURTURING, FEEDING, PROTECTING THE CHILO 
10 DURING THE PERIOD OF TIME THAT CRISPINA CALVERT WAS UNABLE 
11 TO 00 SO. 
12 THERE IS NO QUESTION THAT ANNA JOHNSON°S MADE 
13 A SUBSTANTIAL CONTRIBUTION TO THIS CHILO. I THINK THE 
14 CALVERT$ KNOW THAT, WE KNOW THAT. IT TOOK THREE OF THEM TO 
15 GET THE CHILD HERE. I THINK ANNA JOHNSON KNEW THAT BEFORE 
16 SHE ENTERED INTO THIS AGREEMENT. SHE KNEW WHAT HER 
17 CONTRIBUTION WOULD BE. I WILL TALK ABOUT THIS LATER. SHE 
1 KNEW THAT SHE HAD TO GIVE THE CHILO TO THE CALVERT$ WHEN IT 
19 WAS BORN. 
20 HOWEVERP A SURROGATE CARRYING A GENETIC CHILO 
21 FOR A COUPLE DOES NOT ACQUIRE PARENTAL RIGHTS. 'VE HEARD 
22 A LOT ABOUT GENETICS IN HERE. IT'S STRANGE THAT RIGHT IN 
23 THE MIDDLE OF THE TRIAL ALL OF THE PRESS IN THE COUNTRY, WE 
24 SAW REPORTS OF NEW TWIN STUDIES WHERE THEY HAVE ONCE AGAIN 
25 SEEN WHAT GENETICS MEAN IN ESTABLISH WHO WE ARE AND WHAT 
26 WE ARE. 
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WHO ARE AND WHAT ARE AND IDENTITY 
PROBLEMS PART CULARLY WI 
MPOR 
OF GENETIC 
NOW, HOW YOU WALK 
THINGS THAT DEVELOP 
CHILDREN TEENAGERS ARE 
THERE S A COMBINATION 
ABOUT TRAITS 
ELSE SORTS OF 
YOUR GENES HOW LONG YOU.RE 
GOING TO LIVE, THINGS BEING EQUAL, WHEN YOUR IMMUNE 
SYSTEM IS GOING TO BREAK DOWN, WHAT 
SUSCEPTIBLE 
GENETICS TO 70 
HAVE UPPED THE 
NOW 
THEN THERE IS ENVIRONMENT 
SEASE$ YOU MAY BE 
IGENCE RATIO OF 
OVER THE YEARS THE 
EXPERTS FLOW BACK AND BETWEEN HOW MUCH I GENETICS 
AND HOW MUCH IS ENVIRONMENT AFTER YOU'RE BORN. BUT 
GENETICS AND WHAT HAPPENS AFTER YOU 1 RE BORN ARE THE 
PRIMARY FACTORS, AS I UNDERSTAND IT, OF WHO WE ARE, WHAT WE 
BECOME. 
THE ENVIRONMENT IS STILL NOT 
CLEAR WE'VE HEARD SOME EXPERTS TESTIFY IN THIS CASE BOTH 
WAYS ON THAT. IT'S FFICULT , YOU CAN'T 
INTERVIEW A CHILO. WE KNOW THAT THERE ARE VARIOUS CHEMICAL 
THINGS THAT GO ON AND WE KNOW THAT THERE MAY BE SOME 
FACTORS THERE COMBINED WITH THE IC THAT MAKE 
YOU IBLE TO AND HAVE STRENGTH AND 
IMMUNITY FROM OTHERS, BUT IS STILL MUCH DISAGREEMENT 
AS TO THE INFLUENCE OF THE GESTATIONAL RONMENT. 
DR KLAUS IFI IN OF THE 
1 ARTICLES THAT I INDICATED TO COUNSEL DISCUSSED THE FACT 
2 THAT OR. KLAUS'S VIEWS. THERE IS SOME DISAGREEMENT ON HIS 
3 OPINIONS ON THE UTERINE ENVIRONMENT OF THE CHILO, UTERINE 
4 BONDING FROM THE CHILO TO MOTHER, AMONGST THE AUTHORITIES. 
5 AND THERE HAS BEEN AN EBB AND FLOW OVER THE YEARS BETWEEN 
6 HIS ARTICLES IN THE 19?0S AND THEN SOME SOME DEBATES HE'S 
7 HAD IN THE SCHOLARLY REVIEWS IN THE MID-EIGHTIES ON THIS 
8 SUBJECT. SO THERE IS SOME DISAGREEMENT AMONGST THE 
9 EXPERTS. 
. 
10 I FOUND DR. CALL'S TESTIMONY MOST PERSUASIVE 
11 IN DISCUSSING THE BONDING AND HIS INDICATION THAT THERE 
t 
12 REALLY ISN"T CLEAR EVIDENCE OF EMOTIONAL BONDING BETWEEN 
' 13 CHILO AND MOTHER IN THE UTERINE ENVIRONMENT. THERE IS 
14 CERTAINLY ATTACHMENT. I THINK ALL PSYCHOLOGISTS ARE AGREED 
15 ON THAT. AND THERE MAY BE AND USUALLY IS AND OFTEN IS A 
16 BONDING BETWEEN A PERSON CARRYING THE CHILO AND THE CHILD. 
17 THAT'S NOT UNIVERSAL, BUT IT DOES HAPPEN. 
18 I FURTHER FINO THAT THE PROPOSITION THAT WAS 
19 OFFERED TO THE COURT THAT I FIND WE HAVE THREE NATURAL 
20 PARENTS I FINO THAT THREE NATURAL PARENTS' CONTENTION IS 
1 REALLY NOT IN THE BEST INTERESTS OF THE CHILD, AND THAT S 
22 TRUE I THINK IN ANY IN VITRO FERTILIZATION CASE. 
23 I'M GOING TO FINO NO PARENTAL RIGHTS, OF 
24 COURSE~ IN THIS CASE, REALLY BASED ON TWO ONE, 
25 THAT THERE ARE NO PARENTAL RIGHTS IN ANY IN VITRO 
26 FERTILIZATION CASE LIKE THIS. AND I'M FURTHER GOING TO 
- 10 
1 THIS CASE THEY WERE 
2 RELINQUISHED BY GESTAT I'LL TALK ABOUT 
3 THAT A L TTLE BI WHEN CONTRACT ASPECT OF 
' 
THINGS. 
s OR IFI W TH REGARD TO HAVING 
6 THREE NATURAL OR MOTHERS, YOU CAN HAVE 
, PROBLEMS RAIS NG A CHI THIS ITUATION. WE ARE TALKING 
8 ABOUT START OUT IN INFANCY OENTITY PROBLEMS. 
9 CONFUSION. ICTS HOW CHILD IS GOING TO BE 
. 
10 RAISED. AND THI CONFUSING TO A CH LD. 
11 CAN SEE PROBLEMS WITH HAVING 
f 
12 THREE PARENTS; CUSTODY ISPUTES, BITTER CUSTODY 
' 13 DISPUTES WE HAVE ONE NG HERE. I THINK IT INVITES 
14 EMOTIONAL AND AL SITUATIONS. 
15 N THI CASE WE HAVE A FAMI UNI 
• ALL 
16 GENETICALLY YOU HAVE MARK CALVERT, CRISPINA 
1'1 CALVERT AND THEIR CHILD THEY CALL CHRISTOPHER; THREE PEOPLE 
18 IN A FAMILY UNIT 
19 I DONt THI IS ANYTHING ABOUT FAMILY 
20 THESE DAYS -- WE ARE A~WAYS ING FOR A~TERNATlVE 
21 ARRANGEMENTS IN AL~ SITUATIONS. I THINK IF 
22 WE CAN AVOID THEM ON THE FRONT END OF THE SITUATION, 
23 RAISING A CHILO FROM NFANCY, IT"S I THE CHILO'S BEST 
24 INTEREST, AND OR. CAL~ TESTIFIED TO THAT. 
25 LOOKING FEW MINUTES'AT THE CONTRACT 
26 ASPECT OF ALL THI • THE PART DID SI A CONTRACT 
11 
1 MEMORIALIZING THINGS THEY HAD TALKED ABOUT. THEY SIGNED 
2 THAT ON JANUARY 15TH OF THIS YEAR. 
3 I 5 M FINDING THAT IN MY VIEW SURROGACY 
4 CONTRACTS IN THE IN VITRO FERTILIZATION CASES ARE NOT VOID 
5 NOR AGAINST PUBLIC POLICY. WE KNOW THERE IS A TREMENDOUS 
6 DEMAND LONGING OUT THERE FOR GENETIC CHILDREN OF PEOPLE 
7 THAT ARE NOT ABLE TO HAVE CHILDREN, AND I"LL TALK A BIT 
8 MORE WHEN I TALK ABOUT THE LEGISLATIVE ASPECT OF THIS. 
9 THEY ARE GOING TO ENTER INTO THESE ARRANGEMENTS. 
10 IN THIS CONTRACT THAT THE CALVERT$ SIGNED WITH 
11 ANNA JOHNSON THERE WAS A PROVISION REGARDING 
t 
12 RELINQUISHMENT AND THAT AGREEMENT WAS ENTERED INTO BEFORE 
' 13 IMPLANTATION OF THE EMBRYO I BELIEVE THAT PROVISION IS 
14 ENFORCEABLE BY EITHER SPECIFIC PERFORMANCE, ARGUABLY EVEN 
15 BY HABEAS CORPUS. IF NECESSARY. 
16 LET ME TALK A LITTLE BIT MORE ABOUT THE 
1? EVIDENCE IN THE CASE. BELIEVE THE EVIDENCE SHOWS THAT 
18 ANNA JOHNSON ASSURED THE CALVERT$ UP UNTIL HER LETTER OF 
1 23RD, 990, THAT SHE WAS CARRYING THEIR CHILO FOR 
20 THEM. SHE REALLY ONLY CLAIMED IT WAS HER CHILD, AS I 
21 RECALL THE EVIDENCE, ABOUT THE TIME SHE FILED HER LAWSUIT. 
22 THERE I SUBSTANT AL EVIDENCE IN THE RECORD 
23 THAT ANNA NEVER BONDED WITH THIS CHILO UNTIL SHE FILED HER 
24 LAWSUIT IF THEN. AND THAT AT THAT POINT OF THERE 
25 MAY BE QUESTIONS ABOUT BONDING CLAIM. PERIOD. ONE OF 
26 THE PROBLEMS WITH BONDING IS THAT IT ALWAYS INVOLVES 
I I I 
I ' 
12 
1 CREDIBILITY ISSUES. IF THE EVIDENCE IS SOMEONE SAYS I 
BONDED WITH THE CHILO, 
YOU GOT TO TAKE THE FOR IT. 
WHAT WERE THE EXPECTAT ONS OF THE PARTIES TO 
THIS AGREEMENT? AS I UNDERSTAND T, THE BABY WOULD BE 
6 EXCLUSIVELY THE CALVERT$ WHEN IT WAS BORN. THAT WAS THE 
7 PLAN 
8 REMEMBER, OR. CALL TALKED ABOUT THE PLAN. HE 
9 SAID IF THERE IS A PLAN. BE I THIS SITUATION OR ANY 
10 SITUATION, THE PEOPLE PLAN A CHILO. THEN A LOT OF TIMES 
11 THE FEELINGS OF THE PERSON CARRYING THE CHILD FLOW 
12 ACCORDINGLY. 
13 PEOPLE THAT ARE MARRIED AND GET PREGNANT AND 
14 PLAN FOR A CHILD, THAT CONTRIBUTES TO THE MOTHER'S FEELINGS 
15 TOWARD THE CHILO SHE S CARRYING AND IN A SITUATION, HE 
16 SAID WHERE THE PLAN IS FROM DAY ONE THAT THE CHILO IS THE 
17 GENETIC CHILD OF ANOTHER COUPLE BUT lT 1 S GOING TO BE GIVEN 
18 TO THAT COUPLE TO RAISE EXCLUSIVELY WHEN IT'S BORN MEANS 
' 19 THAT THERE IS LESS LIKEL HOOD AND SHOULD BE LESS LIKELIHOOD 
20 PSYCHOLOGICALLY OF A PERSON CARRYING THE CHILO BONDING WITH 
21 THE CHILO. SO THOSE ARE ALL FACTORS THAT CAN BE TAKEN INTO 
22 ACCOUNT. 
ANYWAY THE WERE RELYING ON ANNA'S 
24 REPRESENTATION, IONS, AND ARGUABLY OMISSIONS, 
2S BECAUSE THERE ARE SOME ,THINGS SHE DION~T TELL THEM ABOUT, 
26 HER EXPERIENCE, AND PART THE PRIOR PROBLEM 
if 
13 
1 PREGNANCIES. 
3 ANNA'S REPRESENTATIONS ENTRUSTED HER WITH CARRYING THEIR 
4 CHILD. I THINK THAT$$ VERY IMPORTANT 
I DoN•T BELIEVE THE CALVERT$ CONNED ANNA INTO 
6 THIS AGREEMENT. THERE HAS BEEN SOME CONCERN AMONG THE 
7 WRITERS ABOUT WOMEN ENTERING INTO AGREEMENTS, NOT EDUCATED, 
8 POOR. I BELIEVE THE EVIDENCE I'VE SEEN SO FAR, WHAT I 
9 UNDERSTAND, MOST OF THE WOMEN AGREEING TO BE SURROGATES 
10 DON•T FIT INTO ANY OF THOSE CATEGORIES. BUT WHO KNOWS, IF 
11 THIS BECOMES A WIDESPREAD ACTIVITY, IT COULD BE A PROBLEM 
t 
12 THERE. I HAVE SOME SUGGESTIONS REGARDING THAT 
13 BUT AS I UNDERSTAND. ANNA'S BROAD LIFE 
14 EXPERIENCE~ 29 YEARS OLD, EDUCATED. A ICENSED 
15 PROFESSIONAL, TWO MAYBE, NOT QUITE THREE YEARS IN THE 
16 MARINE CORP$ 1 LOTS OF EXPERIENCE WITH PREGNANCIES, AND 
17 TO ME ARTICULATE AND INTELLIGENT. CAN'T REMEMBER 
18 HAVING SEEN A COOLER WITNESS TESTIFYING IN COURT. 
20 FLAT AFFECT 0 AS THEY SAY PRESENTED SY A WITNESS, THEY 
21 MAY BE MASKING SOME PROBLEMS. I DON'T THINK SHE HAD ANY 
22 WITH THE AT ALL. APPEARED TO BE AN 
23 INTELLIGENT$ ARTICULATE PERSON. 
24 SHE OFFERED SERVE IN THIS CASE. I 
25 DON'T BELIEVE THERE IS EVIDENCE SHE EVER 
26 WITH THE CALVERT$ THAT SHE THOUGHT SHE COULD CHANGE HER 
14 
1 MIND. 
2 N ESSENCE HAS NO PARENTAL RIGHTS, . 
CONTRACTUALLY OR INK THREE-PARENT, TWO-NATURAL 
MOM CLAIM IN A SITUATION IS RIPE FOR MAKING. AS THEY 
SAY NOWADAYS. INVOLVING A HIGH PROBABILI OF THAT 
6 HAPPENING IN THIS CASE GIVEN THE PARTIES WE HAVE INVOLVED. 
7 I DO AGREE AGA N. AS I SAY, WITH DR. CALL'S 
8 VIEW THAT THIS WILL CREATE CONFUSION IN A CHILO HAVING A 
9 THREE-PARENT ARRANGEMENT 
10 MEAN. N AN INCREASINGLY ANTI-CHILO. x•M FOR 
11 ME FIRST SOCIETY. I THI THE DECISION I"M MAKING IN THIS 
t 
12 CASE IS DEFINITELY PRO CHILO 
' 13 I DECLINE. AS I SAY TO SPLIT THIS CHILO 
14 EMOTIONALLY BETWEEN TWO MOTHERS. I VE GOT A MOTHER AND 
15 FATHER GENETICALLY RELATED TO THE CHILO ON ONE SIDE OF THIS 
16 EQUATION. I BELIEVE HE SHOULD BE RAISED EXCLUSIVELY BY THE 
17 CALVERT$ AS NATURAL PARENTS. THEY SHOULDN'T HAVE TO SPEND 
18 THE NEXT 18 YEARS WAITING FOR THE OTHER SHOE TO DROP l 
19 BELIEVE THAT'S EXACTLY WHAT' THE PROBLEM WOULD BE. 
20 I HAVE SOME SUGGESTIONS FOR THE LEGISLATURE 
21 BRIEFLY. THEY CAN 00 AS THEY SEE FIT. THEY ARE BETTER 
22 EQUIPPED TO DEAL WITH THIS SORT PROBLEM. I THINK, THAN 
23 THE COURTS, AND I'M CONFINING MY REMARKS NOW TO NON-GENETIC 
24 SURROGACY CASES LIKE S ONE. 
25 I THINK THERE ARE OTHER ISSUES TO BE RESOLVED 
26 IN THE SITUATIONS WHERE THE PERSON CARRY NG THE CHILD IS IN 
I 
15 
1 ALL RESPECTS THE MOTHER OF THE CHILO. 
2 THERE HAS BEEN SOME CRITICISM OF COURSE BY THE 
3 SCHOLARS, THEIR ALWAYS IS, OF THE BABY M DECISION AT THE 
4 APPELLATE LEVEL. BUT SUGGESTING THAT PERHAPS THEY WERE A 
5 BIT PATRONIZING OF WOMEN NOT BEING ABLE TO KNOW WHAT THEY 
6 ARE DOING, BUT OUR LEGISLATURE I THINK CAN TAKE SOME STEPS 
7 HERE TO HEAD OFF SOME PROBLEMS. 
8 I UNDERSTAND THEY HAVE HAD THE ISSUE BEFORE 
9 THEM FOR SEVERAL YEARS NOW AND HAVE NOT VET ACTED. I 
10 BELIEVE CLEARLY THE IN VITRO FERTILIZATION GENIE IS OUT OF 
11 THE BOTTLE AND YOU CAN 5 T PUT IT BACK. 
12 ONCE FOLKS THAT ARE UNABLE TO HAVE, CARRY A 
13 CHILD, BUT CAN GENETICALLY PRODUCE ONE THAT'S A PRODUCT 
14 FROM THEIR TWO BODIES, AND HEARTS, THEY ARE GOING TO TRY TO 
15 DO ·IT, AND THEY SPENO A LOT OF MONEY AND HEARTACHE AND TIME 
16 GETTING IT DONE. IT'S A LONGSHOT CHANCE, BUT THEY ARE 
17 GOING TO BE VULNERABLE, AND ARGUABLY VULNERABILITY ON THE 
18 OTHER SIDE OF THE TRANSACTION, TOO. THE LEGISLATURE, AS I 
19 SAY, CAN DEAL WITH THIS. 
~0 THERE HAVE BEEN EFFORTS IN THIS STATE ANO 
21 orHER STATES TO HAVE THESE AGREEMENTS DECLARED ILLEGAL, 
22 VOID, UNENFORCEABLE ET CETERA. l THINK PROBABLY, AS I SEE 
23 IT, THERE ARE SOME CONSTITUTIONAL PROBLEMS WITH TRYING TO 
24 OUTLAW THEM ALL TOGETHER 
25 THERE HAS BEEN MUCH IN THE CASE LAW ALL THE 
26 WAY TO THE SUPREME COURT ON PROCREATIVE RIGHTS. I THINK IN 
II 
...... 
16 
1 THIS SITUATION THE IVE RIGHT ARE TALKING ABOUT 
2 IS THE RIGHT OF THE IC MOTHER NOT THE PROCREATIVE 
•'-
3 
4 
5 JANUARY. AS I UNDERSTAND IT, IN THE CALIFORNIA LEGISLATURE 
6 TO OFFER LEGI TO PUT SURROGACY CONTRACTS ON THE LIST 
' 
OF CONTRACTS THAT ARE NOT ENFORCEABLE. AND MY 
8 UNDERSTANDING IS THAT BILL IEO. 
9 LATER A BILL WAS INTRODUCED WITH OTHER 
10 ' PROVISION$ IN IT. AND IT'S MY UNDERSTANDING THAT ONE OF THE 
11 APPROACHES TAKEN BY FOLKS WHO WANT TO HAVE NO SURROGACY 
t 
12 CONTRACTS IS TO NOT TRY TO HAVE THEM DECLARED ILLEGAL 
13 ACROSS THE BOARD, BUT TO HAVE PROVISIONS IN THEM THAT MAKE 
14 THEM SO BURDENSOME THAT NO ONE I THEIR RIGHT MIND WOULD 
15 ENTER INTO 
16 I HAVE THREE OR FOUR SUGGESTIONS IN THAT 
17 REGARD THAT MIGHT BE HELPFUL BECAUSE I CAN SEE THE PROBLEM 
18 IN THIS CASE. 
19 ' ONE, I THINK INTENSIVE PSYCHOLOGICAL 
20 EVALUATION OF THE PARTIES SHOULD BE AND ARGUABLY 
21 BY SOME INDEPENDENT AGENCY RATHER THAN SOME OF THE 
22 ORGANIZATIONS THAT MONITOR OR SUPERVISE OR ARE IN THE 
23 SURROGACY BUSINESS SHALL WE SAY. PERHAPS I COULD BE AN 
24 OFF-SHOOT OF· THE ADOPTION FOLKS THAT DEAL WITH THE 
25 SCREENING. AS I SAY, ARE A LOT OF WAYS TO GO AT 
26 THAT. BUT I THINK YOU NEED TO FINO WHAT EVERYBODY'S 
(/ b 
17 
1 BACKGROUND IS AND HOW THEY FEEL ABOUT VARIOUS ASPECTS IN 
• 
2 THESE SITUATIONS, AND THAT SHOULD BE DONE. AGAIN, AS I SAY, 
3 BY INTENSIVE SCREENING. 
4 I WOULD REQUIRE THAT THE WIFE, GENETIC, 
5 NATURAL MOTHER, SHOULD BE MEDICALLY UNABLE TO CARRY A CHILO 
6 TO TERM. THAT WILL TAKE CARE OF THOSE FOLKS WHO ARE 
7 CONCERNED AGAIN THAT THIS WILL BECOME A VANITY THING. IF 
8 YOU GOT ENOUGH MONEY YOU CAN BUY SOMEBODY TO CARRY YOUR 
9 CHILO. 
10 IT 8 S INTERESTING IN A WAY, WHEN YOU RELATE 
11 THAT BACK TO A PRACTICE THAT WENT ON FOR, INTO THIS 
f 
12 CENTURY. OF WOMEN OF MEANS HIRING YOUNG GIRLS FROM THE 
' 13 VILLAGE TO SERVE AS WET NURSES, AND OFTENTIMES MOTHERHOOD 
14 ENDED AT BIRTH AS FAR AS THE WORK SIDE OF IT, AND I'M NOT 
15 SURE ANYONE WOULD ARGUE THAT THE PERSON THAT NURSED THE 
16 CHILD FOR A YEAR FROM SEVEN POUNDS TO 30 POUNDS GOT 
17 PARENTAL RIGHTS AND BECAME THE MOTHER. 
18 IT WOULD BE INTERESTING TO STUDY THE BONOIN.G 
19 PSYCHOLOGY IN BOTH WAYS IN THOSE SITUATIONS. THERE MAY 
20 STILL BE WET NURSES TODAY, I DON'T KNOW. 
21 ANYWAY, I DIGRESSED. 
22 THIRD. I THINK IT SHOULD BE ABSOLUTELY MADE 
23 CLEAR THAT PRIOR TO IMPLANTATION IN THESE I.V.F. CASES ALL 
24 INVOLVED CLEARLY UNDERSTAND THAT WHEN THE CHILD IS BORN IT 
25 WILL IMMEDIATELY GO TO THE GENETIC PARENTS AND THAT THE 
26 SURROGATE WILL HAVE NO PARENTAL RIGHTS, AND THAT SHOULD BE 
I 17 
18 
1 CLEARLY MADE BE MADE CLEAR THAT THE NATURAL 
2 PARENTS MUST TAKE THE WE CAN°T HAVE 
3 UNCERTAINTY IN THAT SITUATION. 
4 ONE OF THE REASONS WHY WE HAD A PRESUMPTION 
5 THAT THE PERSON FROM WHOM CHILO EMERGED WAS THE MOTHER 
7 PATERNITY WAS ALWAYS A MATTER OPINION. BUT YOU COULD 
8 ALWAYS ESTABLISH WHO DELIVERED THE CHILD. 
I THINK THAT THAT SECTION 7003 IS A PROBLEM 
10 NOW GIVEN THE THAT WE CAN HAVE DIFFERENT 
11 NATURAL MOTHER THAN THE PERSON FROM WHOM THE CHILD EMERGES. 
t 
12 THE LEGISLATURE NEEDS TO CLARIFY THAT 
13 ANYWAY, I BE CLEAR RIGHT UP FRONT, AND 
14 THIS IS DISTINGUISHED FROM THE ADOPTION CASES~ OF COURSE, 
15 WHEN WE TALK ABOUT RELINQUISHMENT WHERE YOU ALREADY HAVE 
16 THE PREGNANCY GOING AND YOU HAVE THE STRESSES AND STRAINS 
17 OF THEN TRYING TO MAKE DECISIONS ABOUT WHAT WILL HAPPEN To· 
18 THE CHILD AFTER THE CHILD IS BORN. 
I 19 I THINK THE STRESSES AND STRAINS AND 
20 SITUATIONS THERE ARE DIFFERENT AND DISTINGUISHABLE THAN 
21 WHERE YOU'RE SITTING DOWN DISCUSSING YOU ENTER INTO 
22 THE AGREEMENT FOR IMPLANTATION PLACE WHAT'S 
23 GOING TO BE DONE AND RIGHTS ARE GOING TO BE WHAT AT 
24 THE END OF THE PROGRAM, WHICH IS DELIVERY. EVERYBODY 
25 UNDERSTANDS THAT. I THINK THAT WILL ASSIST GREATLY IN THE 
26 BONDING ASPECT OF IT. 
19 
1 YOU MIGHT EVEN PROVIDE AS PART OF THE OVERALL 
2 COUNSELING 24-HOUR A DAY HOT LINE IN CASE SOMEBODY HAS 
3 PROBLEMS DURING THE PREGNANCY WHERE THAT"$ AVAILABLE. I 
4 THINK THAT WILL BE A GOOD IDEA. 
5 AND THE LAST REQUIREMENT I HAVE, A LOT OF THIS 
6 CAN BE REFINED BY PEOPLE THAT ARE BETTER INFORMED THAN I ON 
7 THE SUBJECT, THE SURROGATE SHOULD HAVE PREVIOUSLY CARRIED 
8 AT LEAST ONE CHILO TO TERM. 1 THINK THAT THEN THEY KNOW 
9 WHAT IT'S LIKE, THEY KNOW WHAT THE FEELINGS ARE, AND IT 
10 WOULD ASSIST THEM IN THEIR DECISION MAKING PROCESS. 
11 I THINK THIS UNDERSTANDING ON RELINQUISHMENT 
f 
12 AS PART OF THE AGREEMENT THAT'S ENFORCED WILL THEN AVOID A 
13 LARGE PROBLEM THAT WE SEE IN THIS CASE. 
14 WE SEE A LOT OF CASES COMING DOWN THE LINE 
15 WITH BITTER CUSTODY DISPUTES. IT SHOULD BE MADE CLEAR BY 
16 THE LEGISLATURE. AS I SAY, I THINK THIS SORT OF PROCESS IS 
17 HERE, AND THEY CAN AVOID A LOT OF PROBLEMS. WE ARE NOT 
16 GOING TO ELIMINATE ALL PROBLEMS. PSYCHOLOGY VARIES WITH 
19 THE INDIVIDUAL. I THINK YOU CAN MINIMIZE IT IF THEY TAKE A 
20 FIRM STAND ON THIS. 
21 I THINK IT'S ESSENTIAL THAT THE EXPECTATIONS 
22 OF THE PARTIES TO THE AGREEMENT BE FULFILLED, BECAUSE 
23 OTHERWISE THEN YOU INCREASE THE CHANCES THAT, AS I 
24 INDICATED EARLIER, YOU CAN HAVE EMOTIONAL AND FINANCIAL 
25 EXTORTION OF THE NATURAL PARENTS, AND AGAIN, PROTRACTED AND 
26 BITTER CUSTODY LITIGATION, AND THAT'S NOT IN THE BEST 
20 
1 OF THE ILO. OR. CALL SPENT SOME TIME 
2 ABOUT THAT YOU GO DOWN TO THE 
COURTHOUSE I ANGER A PROBLEM SEE THEM EVERY 
4 DAY. 
5 SO I THI WELL, WE HEARD TESTIMONY, 
6 OBVIOUSLY CHRI THE CHILO, I GO TO HAVE TO BE 
8 I INK WHETHER OR NOT ANNA JOHNSON HAS A 
RELATIONSHIP OR KNOWS ABOUT THE PROGRESS OF THIS 
' 10 CHILD THROUGH LIFE IS GOING TO HAVE TO AND MUST BE FOR 
11 THE SAKE OF THE BEST I THE CHI ON A VOLUNTARY 
t 
12 BASIS. 
' 13 NOW. IT S MY VIEW CRISPINA CALVERT IS THE 
14 TYPE OF PERSON WHO DOES HAVE A HEART AND WHO, IF SHE FEELS 
15 ANNA JOHNSON IS SI I IN THE WELFARE OF THIS 
• 
16 CHILO. WOULD KEEP HER 
, A PICTURE NOW AND THEN, A 
17 NOTE AS TO HOW THIS CHILO IS DOING IN L FE 
18 MARK CALVERT, OF COURSEe STILL FEELS WOUNDED 
• 19 AND HIS FAMILY HAS BEEN HE FEELS -- AND THOSE 
20 WOUNDS MAY HEAL WITH THE OF TIME. 
21 IT'S MY UNDERSTANDING THAT MOST OF THESE CASES 
22 ARE RESOLVED WITHOUT ALL OF THESE PROBLEMS. I UNDERSTAND 
24 BETH WHITEHEAD TYPES, AND A VERY MINIMUM NUMBER OF 
- 21 
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GENETICS, AS I SAY, IS -- A LOT OF PEOPLE 
KNOCK GENETICS. WE WANT TO KNOW WHO CAME US AND 
WHO'S COMING AFTER. IT'S A LONG LINE, AND I SEE NOTHING 
INHUMANE OR INHUMAN ABOUT WANTING TO HAVE THAT FEELING. 
ANYWAY, THIS IS MY ORAL STATEMENT OF DECISION 
IN THE CASE. NO PARENTAL RIGHTS TO ANNA JOHNSON. 
AND IF COUNSEL WANT TO WAIVE A WRITTEN 
STATEMENT OF DECISION, COUNSEL? OR NOT? MS. MARLOWE? 
MS. MARLOWE: NO, YOUR HONOR. 
. 
THE COURT: THEN YOU'LL COMPLY WITH C.C.P. SECTION 
632 AND THE CALIFORNIA RULES OF COURT 232. MAKE A FORMAL 
f 
REQUEST. 
I WILL ORDER THAT THE VISITATION PROGRAM 
TERMINATE AS OF TODAY. 
AND MR. VAN DEUSEN, WHETHER WE CALL THIS A 
JUDGMENT OR ORDER, BUT YOU NEED TO PREPARE SOMETHING FOR 
THE COURT TO SIGN. 
MR. VAN DEUSEN: THANK YOU~ YOUR HONOR. I'LL DO $0. 
MS. MARLOWE: YOUR HONOR? 
THE COURT: MA'AM? 
MS. MARLOWE: WE REQUEST THAT PENDING APPEAL IN THIS 
MATTER THAT YOUR RULING REGARDING THE VISITATION BE STAYED 
AND THAT ANNA BE PERMITTED VISITATION PENDING APPEAL. 
THE COURT: ANY RESPONSE? 
MR. VAN DEUSEN: YOUR HONOR, AT THIS POINT I THINK IT 
PROBABLY WOULD BE INAPPROPRIATE TO CONTINUE THE VISITATION. 
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I THINK THAT IF THE COURT WERE TO ENTERTAIN 
SUCH A REQUEST AT THIS TIME IT SHOULD BE AFTER A HEARING TO 
DETERMINE WHETHER IT'S SAFE FOR THE CHILD AND IN THE BEST 
INTERESTS Of THE CHILO TO DO SO. AND, OBVIOUSLY, WE HAVE 
NOT ADDRESSED EVIDENCE DURING THE PRIOR DAYS OF THIS 
HEARING TO THOSE ISSUES. 
THE COURT: WELL, I DID PICK UP ON SOME THINGS OR. 
CALL SAID. AND WE'RE WHAT, A MONTH INTO THE CHILO'S LIFE 
NOW? 
MR. VAN OEUSEN: FIVE WEEKS, YOUR HONOR. 
THE COURT: FIVE WEEKS. MY UNDERSTANDING IS THINGS 
ARE GOING TO START HAPPENING RIGHT ABOUT NOW If NOT A WEEK 
AGO AS FAR AS BONDING AND CONFUSION. AND I WANT TO AVOID 
THAT. 
THIS IS THE TOUGH PART OF THE DECISION, BUT I 
THINK IF I'M GOING TO SAY NO PARENTAL RIGHTS, I CAN'T 
CONTINUE THE DEVELOPMENT OF A RELATIONSHIP THAT'S GOING TO 
CONFUSE THE CHILO HAVING TWO PEOPLE, TWO MOTHERS FEEDING, 
HOLDING AND CARING FOR THE •CHILO. 
I THINK THAT'S -- AS I SAY, I'M BASING THAT ON 
WHAT I HEARD FROM OR. CALL HERE, AND RECALLING AGAIN I•VE 
HEARD TESTIMONY FROM PSYCHOLOGISTS WHEN I WAS OUT AT 
JUVENILE COURT FOR A LONG TIME ON THESE BONDING ISSUES. 
IT'S COMING BACK TO MY CONSCIOUSNESS NOW, AND DR. CALL 
REMINDED ME OF IT WHEN HE WAS ON THE STAND. 
THIS IS AN IMPORTANT TIME WITH AN INFANT. 
I~ 
24 
2 I THINK THIS IS A IT* S GOING TO BE TOU.GH, 
BUT I THINK NOW IS AS A TIME AS ANY TO 00 THIS. 
YOU KNOW. l PUT THIS OUT HERE, I 
WAS DECIDING, TRYING TO DECIDE WHETHER OR NOT TO STATE I 
6 KNOW MR. GILBERT IS INTERESTED IN LITERARY THINGS, AND HE 
1 AND I HAVE HAD SOME EXCHANGES HERE AND IN CHAMBERS. AND 
8 I'VE CARRIED THIS WITH ME FOR ~0 YEARS WHENEVER I FEEL LIKE 
9 BLAMING SOMEBODY ELSE FOR PROBLEMS. IT'S A QUOTE BY THE 
' 
10 GREEK PHILOSOPHER OEMOCRITUS, •EVERYWHERE MAN BLAMES NATURE 
11 AND FATE, YET HIS FATE IS MOSTLY BUT THE ECHO OF HIS 
t 
12 CHARACTER AND PASSIONS, HIS MISTAKES AND WEAKNESSEs.• 
' 13 WE'LL BE IN RECESS. 
14 MR. LA FLAMME: YOUR 
15 THE COURT: SIR? 
16 MR. LA FLAMME: ALL PRIOR ORDERS REMAIN IN EFFECT 
17 PENDING APPEAL? 
18 THE COURT: YES, EXCEPT I"VE TERMINATED THE 
19 VISITATION. 
20 MR. LA FLAMME: THANK YOU. 
21 (ADJOURNMENT.) 
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4 I, AARON J. MINTZ. CSR NO. 5102, OFFICIAL 
5 COURT REPORTER, DO HEREBY CERTIFY THAT THE FOREGOING 
6 REPORTER'S TRANSCRIPTi IS A FULL, TRUE AND CORRECT 
7 TRANSCRIPTION ·oF MY SHORTHAND NOTES THEREOF, AND A FULL, 
8 TRUE AND,CORRECT STATEMENT OF THE PROCEEDINGS HAD IN SAID 
9 CAUSE. 
10 DATED AT SANTA ANA, CALIFORNIA, THIS 22ND DAY 
11 Of OCTOBER. 1990. 
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I 
s 
more ques-
answer to these complicat-
surroJl:ate we should 
can read 
but it wouldn't be 
are down to last hope for a 
their own. 
and it's not necessary. Of the 
m.~rTOQ'l'ltl'! mothers in the past decade, 
in court We can learn from 
unhappy but the many should carry the day. 
No question about it, surrogacy raises the specter of mJ.s. 
chief at just about every step --- baby brokers with low mo-
tives, biological mothers who want to be spared a nine-
month a ''breeder class'' of poor women 
bearing the those who are better ott. 
But it's a on that would tum those specters 
lnto realities. A under-
ground, where no laws or"'" .. "'""""' 
It's to the states to make sure that surrogate arrange-
ments aboveboard. pass clear and en-
forceable that would: 
~ Require and cotii!SI~lln:g 
ers and those who before any ,....,,,~ . .-t 
~ Regulate the individuals and the age~ncl•es 
surrogate births. 
~Say who the 
Ill> Protect the or all three -
make sure meet their responsibilities. 
~ Protect, all the rights and the well-being of 
the child. 
Where do babies come from? Who do 
Those QUestiOns are too important to be n<ZU7&>r<>ti 
sions and 
Good are the response. 
2 
APPENDIX V 
1 
0~~,~~ 
C\- 2.S -'\0 
I ' ~State needs law on surrogacy 
uu.. ...... , ~-·"· :~~.:.'My''Tftree Parents" might be the name they both want him, passionately. Not be-
t>f·.a screenplay about a baby boy born last cause Calvert is white and his wife is Asian 
Wednesday in California. But unlike the old while Johnson.is black. No, barring unknown 
.1.Y show about a man with three sons, this factors, the baby would be best served being 
.tale is not a comedy. It is a tragedy as old as raised in an intact family to which he is 
Solomon, a battle for custody of a baby. related by blood. The ·Child shares the Cal-
..;~ the baby in the case of : verts' genetic traits and flaws. Tbat is·his 
§un:_1~( mother Anna Johnson and the cou- · heritage. 
pTe, ark ~s Calvert, whose egg and Yet Johnson must not be cut out. She 
sperm merged in a laboratory dish and be- carried him in her womb and calls him "my 
came the boy that Johnson carried through a §00.:~..8be deserves visitation rights. -- ........ 
q~f_ficult pregnancy for pay? It is a decision r ~' has set no legal barriers to' 
,tl}.at .~hould be made within a well-thought- I surrogacy and brokerage houses have sprung 
<>utJegal framework that recognizes that all i up that charge tens of thousands of dollars 
.three have rights, that surrogacy· for pay is ~ to arrange for childless couples to find worn-
not in the public interest and that custody t en willing to bear a child for them. Johnson 
~hm#d be decided in the best interests of the t was to be paid $10,000. 
~ljild. t Tbe whole framework of surrogacy needs 
..... ,GQlifornia does not have that legal : to be placed firmly into the lawbooks. Point-
la:-.amework. Superior Court Judge Richard . ing the way is New York's prescient Task 
Parslow Jr. has set a bearing on temporary,, · Force on Life and the Law, which has called 
eustody Thursday in Santa Ana. But the~ for recognition of parental rights of all par-
child's-best-interest doctrine would give per- (: ties, including the surrogate, and a ban on 
~all:~~t custody to the Calverts and visita- ;. surrogacy for pay ... ~ijf~~ia:s~ lawmakers 
hon ~rights to Joh~son. Not because the Cal-· . ~hc:ml~ -~mbr!~~J>!?J?.?~!!!~: \ 
verts want the child more than Johnson - ~ . · · - Newsday ' 
/ 
1~1 
I 
PETER B. GEMMAJR. 
An. opposing view 
s 
ARUNGTON, Va. - The laws of Mother Nature are under at-
tack by an odd collection of Plilladelpbia and mm1~::.n 
scientists. Their cruel and unnatural scheme, as :!liJ.1TO>< 
gate motherhood, exploits women by inducing them to auction 
their most intimate and unique child-bearing ability. 
Not only baby-making but the precious little newborns them-
selves are up for sale to the highest bidder.ls this not a new, 
ious form of slavery? 
A healthy and fertile woman is contracted out to be artiliiciall~ 
insemirlated, carry her developing baby for the term. 
and then sell the Infant to the natural father and his wife for 
agreed-upon sum of money. And, of course, 
the usual contract contains clauses 
ing the abortion of an unllealthy or 
capped baby. 
It's an a tragically ironic tum of events: 
the USA is turning a blind eye to its grisly 
abortion-on.{lemand business (which snuffs 
out one baby's lite every 21 seconds) while 
encouraging mothers to make babies by 
contract 
In a newer, even more bizarre twist to 
surrogate motherhood, a developing 
o's genetic' parents secure the rights of an-
other woman's reproductive system in or-
der to birth their child. 
However, Mother Nature doesn't like to 
be fooled. The birth mother or surrogate - whether 
genetically related to her prebom baby- dev·el011)S 
tive bonds to the child she nurtures within her. tie mat binds 
is, of course, a breach of the fine-print contract witil the 
donors. 
It is here that this new form of indentured servitude runs into a 
snag and swarms of hungry lawyers begin to gather. The em>Uillg 
legal battles are becoming more frequent, ethicaliy cor:npucatt~ 
and morally repugnant as children are conceived and 
like commercial products. )he fundamental definitions of motil· 
erhood, the traditional responsibilities of fatherhood and the 
birthright of children are threatened by the ., .. ..,.n<mt"' 
No amount of redefining the family by 
medical hocus pocus makes surrogate rnr•the•rh.~ 
from the challenge Solomon faced in biblical 
it is the baby who is the victim. 
In the greedy rush to simply produce nrr.O&>Ynl 
genetic code, advocates of surrogate are 
some very important people: Over 1 million children 
adoptive parents each year. If laws are to be written 
let's start with reforming adoption procedures and 
medical experimentation of surr; >ate motilerhood witil 
complications and moral quagml• ;. 
QUOTELINES 
"You're looking for women who are brittle, don't bond 
well, and you're renting their womb. It's a travesty of hu-
man relationships." 
- Dr. James Lieberman, American Psychiatric Assoc. 
"The use of gestational surrogates is absolutely neces-
sary for certal.n women." 
- Dr. Richard Marrs, lnst. for Reproductive Research 
"I thought I could get a car and put myself through nurs-
ing school." 
- Anna Johnson, surrogate fighting to keep baby 
"Some of these couples are real jerks. It's better for (a 
to imagine that they're wonderful." 
Ri.chard Levin, operator of surrogate program 
"This technology is like so many things that are de-
for a good purpose but have potential for abuse." 
- Dr. Wulf Utitm, Univ. Hospital of Cleveland 
FRED DAVIS 
, An opposing view ? l \ 
· · 't try to write surrogacy laws 
-
COLUMBIA. S.C. - By IMSt accounts, surro-
gacy is still the ~cle it was before 
I' the days of controversy and widespread publici-ty brought on by consenting adults changing 
: their minds. 
1 To allow legislatures to have a hand in repro-
ductive disputes between the biological and sur-
rogate parents at this juncture is to exacerbate 
what is already a dimcult emotional issue. 
Simply, minds change. And thoughts are apt to 
vacillate in an adversarial. direction during this 
proud, but risky, unconventional child-bearing 
process. 
Still, no amount of legislation or bureaucratic 
involvement on any level can prevent human 
beings from second-guessing themselves. 
Twenty-nine-year-<>ld Anna Johnson of Or-
ange County, Calif., is just the latest parent in a 
small number of celebrated cases to rethink an 
earlier surrogate arrangement There will be 
others, but perhaps not as well known as hers. 
True, contractual arrangements are there for 
a purpose, especially to protect the interest of all 
parties, including the child. But situations can-
and do - change. 
It's difticult to assuage the disappointment of 
Crispina and Mark Calvert, who weren't pre-
pared for Anna Johnson's change of mind. 
A number of states already have taken mea-
129 
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news consultant. 
the problem. 
sures to make sure the 
sanctity of the surrogate 
process remains intact by 
regulating the euphemistic 
sale of babies. 
That's as far as any legis-
lature should and ought to 
go on the issue. 
Despite crowded dock-
ets, courts are well 
equipped to resolve surro-
gate custody disputes with-
out having another level of 
bureaucracy to compound 
The fact that a small but disproportionate 
number of court cases have evolved from surro-
gate parties changing their minds indicates the 
courts can handle the current caseload. 
While there have been more than 1,000 babies 
born to surrogate mothers in the past 10 years, 
only a few cases have become headiine news. 
The best way to ensure the continued emcacy 
of surrogate-motherhood arrangements is to 
keep the issue clear of any unnecessary and 
cumbersome state laws. 
This laissez-faire approach doubtlessly will 
help to avert any further exploitation of an emo-
tional situation. · 
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ADVISORY PANEL REPORT 
The 
Parenting 
practical 
surrogate 
Legislature 
EXECUTIVE SUMMARY 
July 1990 
Panel to the 
has thoroughly 
questions regarding commerc 
an effort to 
on this issue. 
on Surrogate 
and 
noncommercial 
the 
As several months of work, including three 
ority of the 18-member Panel has 
not 
out 
surrogate parent 
be treated as s 
Accordingly, the Advisory Panel 
following recommendations to the 
Parenting for changes in the California statutes 
Amend Penal Code Section 273 
Prohibit payment to a surrogate mother 
expenses allowed in all other adoption procedures. 
than 
Add to Penal Code Section 273a 
Prohibit commercial surrogacy 
Amend Civil Code Section 224p 
Prohibit advertising for 
permit to children for adoption. 
Amend Civil Code Section 7005 
Designates as the natural father the 
parenting agreement who donates 
insemination 
Amend Civil Code Section 7015 
or 
a surrogate 
artificial 
When ova or embryos have come from 
one who gives birth, the gestating 
presumed to be the natural mother. 
a woman than the 
woman is irrebuttably 
Amend Civil Code Section 1669 
Makes surrogate mother agreements void 
Add to the Civil Code 
Defines "surrogate mother agreement; 
usual role of the court in adoptions 
agreements. 
Expressions of dissent are also contained within 
Those dissenting comments take an alternative 
statutory proposals that are contrary to 
a majority of the Advisory Panel members. 
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ADVISORY PANEL REPORT 
REPORT OF THE ADVISORY PANEL 
TO THE 
JOINT LEGISLATIVE COMMITTEE ON PARENTING 
July 1990 
INTRODUCTION 
An Advisory Panel was to ass Joint 
Committee on Surrogate Parenting the 
Legislature on the steps that the State should regarding 
commercial and noncommercial surrogate parenting. Panel 
met three times in Los Angeles between 1989 and 
January 1990, and was assisted by a f consultant in 
Sacramento.2 After reviewing "the questions 
raised by this practice,"3 the Advisory concluded 
that some changes are needed in California of the 
ways in which surrogacy arrangements intersect the law and 
practices regarding adoption, artificial insemination-donor 
(AID), in vitro fertilization (IVF), and ovum and embryo 
transfer (ET). In this report, the Advisory Panel responds to 
points in the Joint Committee's legislative mandate and sets 
forth and explains its recommendations. 
- 2 -
13" 
• 
PANEL REPORT 
Although the of committee were open to 
the f verbal statements were 
at one 
provide to upon own analysis of 
the sues, not to extens public hearings. Should 
bills be proposed based upon the Panel's recommendations, 
committees the i lature will be able to take 
such testimony from on the proposals as they deem 
necessary and appropriate. 
BACKGROUND OF THE ISSUE 
The impetus 
means creating famil 
infertility that 
along with the f 
use of surrogacy arrangements as a 
apparently lies with an increase in 
occurred past several decades, 
healthy infants. When a 
wife is infertile, the use surrogate permits the couple to 
obtain a who related to her husband. In 
addition, surrogacy has employed by couples when the wife, 
although not infertile, risk her health in bearing a 
child. The growth surrogacy rests not on any new 
breakthroughs in techniques but on the activities of 
individuals and groups who have organized to make the 
arrangements feasible bringing together couples who would 
like a child and women who are willing to act as surrogates. 
The usual surrogacy arrangement depends on nothing more 
technical 
This 
sophisticated than artificial insemination (AI). 
a procedure that can easily be performed by a 
- 3 -
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layperson, although in the case of surrogacy, it is customarily 
carried out by a health care professional. In the past several 
years, however, children have also been born as a result of 
"gestational surrogacy" arrangements that do employ technically 
advanced medical procedures. In the typical gestational 
surrogacy situation, sperm and ova obtained from a husband and 
wife are united in vitro4; following fertilization, early cell 
division, and medical evaluation, from one to four fertilized 
ova are then implanted to gestate in the uterus of another 
woman who intends to turn over the child at birth to the couple 
to raise.S 
Both forms of surrogacy thus involve a medical procedure 
(AI or ET) followed by a legal procedure (adoption of the 
child). The need for revisions in the law arises from the 
conflict between the current practice of surrogacy and certain 
provisions that govern AI and adoption, particularly when money 
is paid under a surrogacy contract both to the woman who bears 
the child and to the persons who broker the transaction. 
Further, s ET (or the related procedure of ovum transfer) 
is also used as a means infertile women to bear children 
that they intend to keep birth, a 
reconcile this use of these techniques 
surrogacy, in 
intend to raise them. 
the women who bear 
- 4 -
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FRAMEWORK FOR 
The by the 
Legislature concerns parenting may have 
adverse fects on may lead to 
exploitation of surrogate and couples. These 
concerns are heightened the surrogate is paid for 
gestating the child and inquishing parental rights; 
whether or not individuals directly involved suffer any 
harm, treating a as a product to be exchanged for money 
is seen by many people to endanger parent-child relationships 
generally. On the other hand, some women highly value the 
experience of bearing a child a childless couple to raise, 
and it is undeniable that the opportunity to become parents of 
a child with whom they have some biological relationship is the 
passionately held dream of many infertile 
The law should tread lightly when on people's 
dreams, but intrude it must when are in 
need of protection. Several are implicated by 
surrogate motherhood. I there are many ways in which 
society demonstrates a basic interest in protecting welfare 
of children--for example, through 
parens patriae and through spec 
adoption. 
general doctrine of 
on custody and 
Further, society has an interest in fostering the bonds 
between mother and child 
welfare and supportive of 
- 5 -
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ADVISORY PANEL REPORT 
society also has interests in preserving human dignity by 
keeping people from being treated as commodities, subject to 
sale by commercial contract, and in preserving 
freedom by declining to enforce contracts that would constrain 
individuals in the choices they can make about bearing and 
raising children. 
In some circumstances it is possible to base the decision 
whether to regulate an activity--and if so, to what extent--on 
a precise assessment of the activity's impact on interests of 
the type just mentioned. When definitive data are not 
available, regulatory steps may have to be taken or forgone 
based upon an estimation of the activity's effects, actual and 
potential. Alternatively, regulation is sometimes premised on 
an activity producing adverse effects from a moral and social 
aspect, beyond the realm of quantification and measurement. 
To evaluate the effects of surrogate motherhood, the 
Advisory Panel reviewed the existing literature, including 
several unpublished studies which were presented by their 
authors at the 's meeting on November 20, 1989. At that 
time the also heard from a woman involved in a 
contractual motherhood arrangement. Numerous 
anecdotal statements about surrogate motherhood--by its 
proponents opponents--were also distributed to the Panel.6 
Surprisingly, despite attention surrogacy has 
received (espec ly of births 
under surrogacy contracts and arrangements is not In 
the absence of complete data on the totality, it is not 
ADVISORY PANEL REPORT 
possible to know how selective or data about any 
particular group of surrogate mothers or adopting couples is. 
Furthermore, because of relatively 
new, with the majority of under ten years of 
age, the Panel has cone that ficient time has elapsed 
for valid longitudinal studies that would provide adequate data 
on the effects of surrogacy on children, on mothers 
and their extended famil , and on the new families formed by 
these arrangements as a basis for formulating public policy. 
Thus, the Panel had to turn to the second and third bases for 
policy formulation--estimation of the effects based upon 
analogous experiences, evaluation of nonquantitative 
effects--in reaching its cone ions. 
ADOPTION ISSUES AND THEIR RELATIONSHIP TO SURROGACY 
Although surrogate parenting sometimes described as a 
method of dealing with infertility, it is not a medical so much 
as a legal remedy for childlessness Indeed, as a prearranged 
method for bringing a child born to a woman into the family of 
a man who is not her husband, surrogate motherhood shares 
important characteristics with adoption. (Of course, in 
surrogacy, the child given by one parent/couple to another 
couple is biologically related to the latter, which is true in 
stepparent adoptions but not usually in other adoptions.) 
Therefore, we can look to the vast body of data on adoption, 
rather than to data about other forms infertility treatment, 
- 7 -
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to help us predict some of the problems ana risks that 
surrogate parenting entails.? 
Adoption is usually a beneficial process for the people 
involved, although it does place a child at risk. The degree 
of risk varies depending upon the individual and the study 
referenced. Some studies have found that adopted children were 
troubled by feelings of rejection and abandonment as a result 
of being placed for adoption by their birth parents8, while 
others indicate that adopted children fare as well as, and 
often better than, their non-adopted contemporaries from 
comparable socioeconomic backgrounds.9 
Reference is made here to California Civil Code Section 
224t which provides in part: 
"Furthermore, the Legislature also recognizes 
that as a result of the permanent severance of 
the relationship between the adoptee and his 
or her birth parents, the adoptee may 
suffer substantial emotional or physical 
illness resulting from an inability to satisfy 
personal needs concerning his or her origins, 
self-identity, and medical history." 
ADVISORY PANEL REPORT 
A key factor in the success of ion is the adopted 
child's unders that the pregnancy was not planned, and 
child was not conce solely ssly to be 
given away. Rather, the birth parent(s) f e s in a 
social c1isis in which they lt they could not ra se tbe 
child. linquis ng the chi for ion, although a 
difficult and inful solut , became the a ternative that 
offered the best hope for the child'. well-bein~. 
. . 
The social 
circumstances that lcally led to the need for adoption make 
it possible to ide a rational and acceptable ex~lanation to 
·Li1 of why his rth parents could not and raise him. 
Th i , then, is a rna j ·>r dis tinction between ad,J t i or: and 
s In surrogacy the birth mother gives bi th to the 
child with the explic se of giving him/her up. Thus, a 
different understanding of the reasons for the child's birth in 
a surrogacy arrangeltlent wou be needed. 
Suff well validated research does not exist tc 
est lish whether the anations offered to children in 
3urrogacy arrangements w Jl e1aable these children adequately to 
I address tl.e sense of reject and abandonment felt by 
ch.ildcen who go through ordinary adoptions. Experience with 
i ns does, ll us that children born of 
arrangements will ne~d to know why their birth mother 
gave them up. We not know ho~ these children will feel when 
t learn they were the result not of a social emergency, 
t rather of an rrangement dr vihicl; the L cd1 mother never 
- 9 -
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intended to raise them. Feelings of abandonment and rejection, 
because of a premeditated action by the mother, may become 
intensified for this child, especially when the mother's 
actions were connected with receipt of a fee. 
The recent practice of open adoptions, which permits the 
birth parents and adoptive parents to meet one another, further 
may help an adopted child to understand the social 
circumstances that led to his/her being relinquished for 
adoption and helps to correct some of the problems that 
resulted from the closed system in which anonymity and secrecy 
was practiced.10 It does not, however, make it any easier to 
explain to the child the circumstances involved in the practice 
of surrogacy. The fact that the child was intentionally 
conceived for the sole purpose of being relinquished (for a 
fee) remains a significant difference between adoption and 
surrogacy. 
In adoption practice, it is also important that birth 
parents explain to siblings of the relinquished for 
adoption the social circumstances that led to the birth 
parents' inability to keep and raise 
equally concerned with explanations to 
One must be 
surrogate mother's 
other children as to why their mother gave birth to a child to 
be relinquished to another couple for a family 
be in diff economic in the future, these children 
may naturally wonder if they could away. 
The major adoption organizations in the States,ll 
including the Child Welfare League of America (which sets 
- 10 -
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national standards for adoption practice), the American Medical 
Association, the National Committee for Adoption, and the 
American Adoption Congress, as well as such state bodies as the 
California Association of Adoption Agencies, have all come out 
strongly against the practice of surrogacy as not being in the 
best interests of children, in part because they do not believe 
that legitimate, socially and psychologically acceptable 
reasons can be given to children born of surrogate arrangements 
to explain the circumstances of their birth and rearing. 
The Minority Report argues that, even before they are 
conceived, children born through surrogate parenting 
arrangements have an interest in being born that outweighs 
other interests, such as the wellbeing of the surrogate and of 
her children, which society may wish to protect. The 
Minority's position is neither ethically defensible nor 
logically coherent, and it has been rejected by other state 
advisory boards that have addressed the question. 
First, as leading philosophers have demonstrated, while a 
conceived child is better off because of the conception, an 
unconceived child is not worse off.l2 Since an unconceived 
child is not worse off, society is ethically justified in 
preventing harm to existing persons, including the surrogate 
mother and her family. Surrogacy should not make unconceived, 
nonexistent "persons" better off if it will make others worse 
off. Second, as a logical matter, the Minority's reasoning 
would justify a woman conceiving a child pursuant to an 
arrangement under which the child would be sold into slavery, 
- 11 -
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on the grounds that the child would be happy to be alive rather 
than not exist. Indeed, the Minority's logic justifies any 
conditions for conception that a rational person would accept 
to save his or her life. Although being born pursuant to a 
surrogate arrangement will certainly not always burden a child 
so heavily as to outweigh the benefits of life, the burdens are 
likely to be greater in the case of paid surrogacy, where the 
child has been treated as an object for commercial exchange. 
Moreover, the true motivation for surrogacy is not to serve the 
interests of the unfertilized egg and sperm (for to do so 
uniformly would cause unbearable overpopulation of the world). 
The true motivation is to serve the interests of the infertile 
couple. Such couples cannot invoke the interests of an 
unconceived child to justify its birth if the process of 
creating the child would impose an undue burden on the child.13 
Finally, other states that have examined the subject have 
shown that contemporary public policy does not assume that an 
unconceived child has an interest in being conceived. For 
example, the New York State Task Force on fe and the Law 
concluded that trying to compare "life" with "no life" of a 
child not even conceived is not a rational way to look at the 
issue.14 
B. Effects on Surrogates 
Adoption practice further tells us that some birth parents 
who relinquish children for adoption through traditional means 
- 12 -
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have never forgotten the experience continue to have 
feelings of s and pain, and a need to mourn throughout 
their lifetimes. 
As noted I of as 
a result of surrogacy arrangements over past decade in 
California (or the United States) not documented so it is 
not possible to know in how many cases ings of loss, pain 
and mourning are absent or present, to what degree, and with 
what effects. Some of the women who have become publicly vocal 
about surrogacy describe in positive terms, and some are 
equally vocal in their description its harm or, unable to 
face the pain, have declined to give up their child. 
To assess the magnitude of accurately would 
require more data over a longer time period than were available 
to the Advisory Panel. Drawing again on adoption experience, 
we have learned that dec ion to relinquish a child may be 
one of the most difficult and painful ones mother can 
make. The pain and mourning do not away. Knowing this, 
there is reason to be concerned about the long-term emotional 
reaction of some or all surrogate mothers to their decisions. 
Will they have the same feelings of loss and the need to mourn 
that birth parents experience when relinquishing children for 
traditional adoption? the c of surrogacy--
especially paid surrogacy-- foreclose certain avenues for 
comfort (such as feeling that their own loss was justified to 
ensure greater benefits to ) that are relied upon by 
birth parents in ordinary adoptions? 
- 13 -
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c. Effects on the Relationship 
A basic tenet of child welfare is that a child is 
generally best off being raised by his/her birth parents.l5 
The bonding between the child and birth mother, which may even 
begin during pregnancy, is thought to be of paramount 
consideration. In traditional adoptions the birth mother 
cannot give up the child until after its birth. This is the law 
in all fifty states. The emotional impact upon the birth 
mother at the time of the birth creates a new set of dynamics 
that must be considered in the overall decision-making process 
regarding relinquishment. The birth mother needs time to 
consolidate her decision, to live with the impact of the fact 
that the child is now a person in his/her own right, and then 
to consider whether the decision to relinquish is the right one 
for her and her child. 
Even after consenting to an independent adoption, a birth 
mother has the legal right, at any time prior to the final 
judgment of adoption, to change her mind about the adoption and 
petition the court to return the child. Several mothers have 
done this, although a majority of these petitions to withdraw 
consent are denied by the court. These experiences suggest 
that birth mothers who have surrogate arrangements will be 
subject to similar emotional dynamics and should be similarly 
protected with to their decisions, for the 
changes in intention that sometimes occur between pregnancy and 
birth of the child as well as those that occur even after the 
- 14 -
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child has been turned over to parent(s). 
Adoption laws require that spent related to the 
adoption be 16 parenting 
permits commerc 
The adoption 
relationship. 
has worked very hard to prevent 
commercialism from luencing or entering birth parents' 
decisions to consent to the their child. We 
believe that this principle, which the in all fifty 
states, should equally be applied to surrogacy arrangements, 
for to do otherwise be to treat the as a commodity 
and would set up a distinction between ordinary-adoptions and 
surrogacy-adoptions that would be morally defensible or 
practically enforceable. 
D. Effects on Society 
The laws (beyond ) in adoptions, 
and the prohibition on forcing a woman to consent to an 
adoption simply because legitimate payments been made on 
her behalf, serve soc purposes beyond measurable 
effects in protecting individual women and children from 
exploitation. These rules, which include general 
prohibitions on the sale of human beingsl7 as well as specific 
rules about adoption-related payments,l8 embody principle 
that human beings are intrinsical valuable and are different 
from things that can be bought and sold in marketplace. 
Society's concern to avoid a market human beings is not 
allayed by the fact that persons who engage in paid, 
- 15 -
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commissioned adoptions or commercial surrogacy would be likely 
to intend to incorporate the resulting children into their 
families, rather than treating them as trivial objects to be 
discarded at will. Many material objects are cherished, but 
they remain objects. Furthermore, even if a child, once 
incorporated into a family, is never again thought of as 
something that was acquired in an expensive transaction, the 
fact remains that during the acquisition process the child was 
a thing in which people had a transferable "ownership" interest 
with which they parted because of a bargained-for 
consideration. 
The existence of commercial transactions involving human 
beings would particularly affront the value of personhood if it 
involved visible marketplace activities--such as advertising 
and brokering--which would tend to disseminate the 
commodification of people outside the circle of those directly 
involved to the rest of society. Although it is a 
characteristic of markets that all things are fungible (in 
ordinary terms, all things can be given a dol value) but not 
that all things are of equal value. We would therefore expect 
that if commerc surrogacy is permitted, those who engage in 
it will develop ways of competing; these may involve, on the 
one hand, offering services at a lower price or, on the other 
hand, offering "higher quality" or "better guarantees" at a 
higher price. To the extent that the amounts paid in surrogacy 
contracts come to be correlated with certain expected (or 
actual) characteristics of the children produced (for example, 
- 16 -
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in terms of athletic ability, intelligence, or physical 
appearance), then a "market price" has been set for those 
characteristics which has 
least, all newborns) whether or not 
the context of a surrogacy contract. 
1 (or, at 
are produced within 
In sum, the laws 
prohibiting "baby selling" serve as strong indications of 
generally accepted interest on the part of society to guard the 
intrinsic value of human beings against actions that would 
nibble away at, and eventually obliterate, them. 
Finally, the attempt in adoption to avoid any taint of 
commerce is closely linked to another aspect of the law that 
serves as a reminder of the state's legitimate interest in 
upholding the worth of individual as a person. That 
further aspect is the requirement that in adoption proceedings 
a judge--on behalf of all of us in community--determine 
that the child's "best interests" will be served by permitting 
the adoption to occur.l9 It not take place simply because 
prospective adopting parents want a child or can afford the 
medical and legal expenses involved in obtaining a child but 
because they are prepared to offer the child a suitable home 
and are capable of being good parents . By focusing on the 
welfare of the child as the highest value, adoption law reminds 
us of the importance to human flourishing regarding each person 
as an end in him or herself and not merely as a means to 
another's end. 
- 17 -
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EVALUATING THE CONSEQUENCES OF SURROGATE MOTHERHOOD 
Through its review of the issues that arise in the 
adoption context and the ways in which society has responded to 
those issues, the Panel was able to conclude that surrogacy 
could have sufficiently adverse effects to warrant legislative 
attention by the State in order to protect the interests of the 
persons involved--especially the children, who are involuntary 
parties to arrangements made by adults. The Panel's belief 
that the consequences of surrogacy justify legislative 
attention is reinforced by the actions of other states In the 
past several years, laws banning or restricting the use of 
surrogacy contracts have been passed in ten states, and the New 
Jersey Supreme Court held that paid surrogacy amounted to the 
sale of a child which is prohibited under New Jersey adoption 
laws. 
Although some of our sister states have attempted to 
prohibit all surrogacy contracts,20 we do not believe that this 
would be either feasible or acceptable. On the other hand, we 
surrogacy and on the commercial 
activities involved in arranging surrogacy contracts (what are 
commonly thought of as brokering activities, as 
advertising for women willing to be surrogates and couples 
seeking the services of a surrogate, 1 of 
prospective surrogates, mediating their arrangements with the 
couples, and orchestrating the pregnancy and adoption for a 
fee). 21 
Contrary to the implication of the Minority Report, we do 
- 18 
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not believe that unpaid should outlawed. Instead, 
we recommend that all surrogacy treated as 
simply enforceable 
contracts. contracts not serves 
to emphasize the need caution on s but should help 
to prevent women who have such a contract from 
being pressured to on the terms 
specified and turn over the to adopting couple. 
Finally, by insisting that any contract is void and 
unenforceable, the law would the that a child 
is not a thing to be exchanged pursuant to a contract. 
RECOMMENDATIONS FOR LEGISLATION 
There are several bas approaches to the ect at hand. 
Some members of the Panel do not believe surrogacy poses 
any problems sufficient to warrant lative response. 
Others believe that if legis is adopted, it should be 
specific to surrogacy; might lude of a State 
agency that would establish standards individuals and 
organizations involved surrogacy, as the Department of 
Social Services licenses adoption organizations. A substantial 
majority of the Panel concluded, however, that because of the 
intersection of practices adoption and AID, the 
simplest way to adopt fair and consistent provisions on 
surrogacy would be to integrate those provisions into the law 
governing these fields (on which legislation 
- 19 -
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enacted). The Panel's specific suggestions for legislation are 
as follows: 
1. Amend Penal Code Section 273 
(a) It is a misdemeanor for any person or agency 
to offer to pay money or anything of value, or to pay 
money or anything of value, to a parent for the 
placement for adoption, for the consent to an 
adoption, or for cooperation in the completion of an 
adoption of his/her child, or for services as a 
surrogate mother regardless of whether such payment 
is denominated as rental of the womb or other 
services or consideration. This section does not 
make it unlawful to pay the maternity-connected 
medical or hospital and necessary living expenses of 
the mother preceding and during confinement as an act 
of charity, as long as the payment is not contingent 
upon placement of the child for adoption, consent to 
the adoption, or cooperation in the completion of the 
adoption, or fulfilling the terms of a surrogate 
mother agreement. 
(b) It is a misdemeanor for any person to obtain 
any financial fits permitted under subdivision 
(a) with the intent to receive such financial 
benefits without consenting to the adoption or 
without fulfilling the provisions of a surrogate 
mother agreement. 
- 20 -15~ 
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COMMENT: This would motherhood 
into line with other adoptions. ion (a) prohibits 
paying or of to a not 
preclude voluntary related 
expenses.22 Subdivision (b) for 
someone to agree to be a surrogate the intent to 
obtain financial support the without turning over 
the child; the burden of proving beyond a reasonable 
doubt would rest with the prosecutor, so that the mere fact 
that a woman was unwilling to go through with the surrogacy 
arrangement after the child was born would not expose her to 
criminal liability. 
2. Add the Following to the Penal Code 
Section 273a. Commercial Surrogacy Prohibited 
(a) It is a misdemeanor for any agency. 
organization, or person to request, accept, or 
receive any compensation or thing of value, directly 
or indirectly, in connection with any surrogate 
mother agreement or for any person to pay or give to 
any agency, organization, or person any compensation 
or thing of value in connection with any surrogate 
mother agreement. 
(b) This section shall not be construed to 
prevent a person from accepting or receiving money or 
other consideration 
- 21 -
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(i) for legal, medical, psychological or other 
services which that person is licensed to 
provide, so long as the person to whom these 
services are rendered is already a party to a 
surrogate mother agreement that does not violate 
Section 273 of the Penal Code and the services 
rendered do not include advertising for persons 
willing to enter into surrogate mother 
agreement, maintaining a register or list of 
persons willing to enter into such agreements, 
preparing, negotiating, or mediating such 
agreements, or otherwise accepting money or other 
consideration for arranging such agreements; or 
(ii) in connection with the adoption of a 
child, provided that such acceptance is also 
permitted by Chapter 2 of the Civil Code. 
COMMENT: This proposal is intended to ban commercial 
surrogacy agencies. It is the Panel's view that the operation 
of such agencies inconsistent with the values which the 
State has an interest in protecting, as described above, 
because the heart of agenc ' services is the promotion of 
a commercial trade in women's reproductive capacities and the 
products of that It the Panel's sense that if 
advertising is prohibited (see Point #3 below), surrogate 
agreements are regarded as unenforceable contracts rather than 
legal contracts, paid surrogacy is forbidden (see Point fl 
above), and existing provisions that forbidding payments in 
- 22 -
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connection with adoptions are in surrogacy (see Point 
#7 below), there will little avenue surrogacy 
activities. cone would be 
prudent to provide is not 
acceptable in this field. are provided in 
subdivision (b) to make clear sionals are not 
precluded from providing normal services (such as obstetrical 
care, psychological evaluations, or advice) to clients 
who have worked out an unpaid surrogacy arrangement. 
3. Amend Civil Code Section 224p 
(a) Any person who, or organization that, 
without holding a val and license or 
permit to place children for adoption issued by the 
State Department of Social Services, advertises in 
any periodical or newspaper, by , or other 
public medium, that he, or will place children 
I for adoption, will 1 supply, or obtain 
children for adoption, or will arrange for or 
provide, locate or obtain the services of a surrogate 
I mother, or that causes advertisement to be 
published in or by any public medium soliciting, 
requesting, or asking for any or for 
adoption, or soliciting. requesting or asking for 
someone to become a surrogate mother, is guilty of a 
misdemeanor. 
- 23 -
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COMMENT: As in the case of adoption, this provision is 
not intended to prevent physicians and lawyers from making 
known within their professions when they have a client who 
wishes to become a surrogate mother or to have a child with the 
aid of a surrogate nor, more generally, to prevent such 
professionals from otherwise legal advertising of their 
services, including the provision of medical and legal services 
to people who happen to be a party to a sarrogate parenting 
arrangement. For example, an obstetrician who performs in 
vitro fertilization would not be prohibited from making that 
known merely because a surrogate mother might be among the 
women who would make use of this service. 
4. Amend Civil Code Section 70os23 
(b) donor of semen provided to a licensed 
physician for use in artificial insemination of a 
woman other than the donor's wife is treated in law 
as if he was not natural father of a child 
thereby conceived, except when the man and woman are 
parties to a surrogate mother agreement. 
agreement, the male party to the agreement whose 
as the natural father of any child thereby conceived 
and the husband of the female party to the agreement, 
if any. is not treated as the father of any such 
child. 
- 24 -
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COMMENT: This change the is neces to overcome 
an anomaly created by the lature•s effort to 
legitimize use AID to a by AID 
with a husband's consent to be treated as rather than 
as the child of the semen donor. In the case of 1 by 
to lose his 
paternal connection to any child, but rather to act 
both as the biological and social parent to such offspring. 
Without this change in the I AID the context surrogacy 
either requires the procedure to be done the nonconsent of 
the surrogate's husband (which is not a desirable situation 
either medically or matrimonially) or, if the husband does 
consent, legally severs the connection the child and 
the man who intends to assume the rights and responsibilities 
of parenthood. 
Of course, in establishing that a man who enters into a 
surrogacy arrangement will be treated as father of 
the resulting children, proposed statute would also impose 
on this person the financial and other igations that any 
parent has for their children luding those of whom they do 
not have custody. Should the surrogate decide not to inquish 
the child after birth, it would 1 to State court judge 
to determine that dispos matters such as custody and 
domicile that are in the child's best interest and 
to define the obligations of each of the child's natural 
parents to contribute to its care and support.24 
- 25 -
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5. Amend Civil Code Section 7015 
lAl Any interested party may bring an action to 
determine the existence or nonexistence a mother 
and child relationship. Insofar as practicable, the 
provisions of this applicable to the father and 
child relationship apply. 
(b) If, under the supervision of a licensed 
physician a pregnancy is established in a woman with 
the use of germinal material from another woman, the 
latter woman is treated in law as if she is not the 
natural mother of any child thereby conceived. The 
physician shall retain a record of the source of the 
germinal material as part of the medical record, 
where it shall be kept confidential and in a sealed 
file. However, the physician's failure to do so does 
not affect the relationship between the child and the 
two women. All papers and records pertaining to the 
transfer of germinal material, whether part of the 
permanent record of a court or of a file held by the 
supervising physician or elsewhere, are subject to 
inspection only upon order of the court for good 
cause shown. 
(c) A woman who bears and gives birth to a 
child, whether by natural birth or surgical 
operation, shall be irrebuttably presumed to be the 
mother of such child. However, when such a woman is 
a party to a surrogate mother agreement pursuant to 
- 26 -
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also party to such agreement has been transferred to 
material. After relinguishment of parental rights by 
material shall be regarded as the child's natural 
mother in adoption proceeding under the provisions of 
Division 1. Part 3. Chapter 2 of the Civil Code, 
commencing at Section 221. 
COMMENT: In most situations, a woman who birth to a 
child is regarded as its without When ova or 
embryos have come from a woman one who gives 
birth to the child, it would ible to regard either 
biological relationship as more signif and to hold 
either woman--the one to the or the 
one in whom it has its For several 
reasons, the Panel that presumption rest with 
the gestating mother. s the simplest rule. It 
means that there is no for inquiry about the 
source of germinal material disposition 
recognizes that the gestating woman's exceeds the 
other's in time, burden, and risk to health and li 
Third, placing motherhood with the woman who gives birth 
protects the child's well at least one 
person on whom others can rely as the child's guardian, with 
- 27 -
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authority to make decisions in its behalf. Were status of 
"mother" to depend, for example, upon the terms of a surrogate 
mother arrangement, then the caregivers for a child about whom 
important treatment decisions have to be made could be faced 
with the need to resolve a dispute over the validity or meaning 
of such an arrangement (or perhaps even the existence or 
nonexistence of the claimed genetic relationship of the child 
to a woman other than the woman who gave it birth) before the 
caregivers would know which woman had the legal right to make 
treatment decisions as the child's mother. 
It is also important for the woman who carries and gives 
birth to a child to recognize that if the surrogacy arrangement 
does not result in the child being adopted by its biological 
father and his wife, the responsibilities of being the child's 
mother and any adverse consequences of her conduct while 
pregnant will rest with her. 
Fourth, the Panel bel possible to 
the birthing mother as the natural mother while 
treat 
still 
respecting the of 
material with the intention 
social mother 
intended to 
regarded as the 
the 
the woman who 
being both 
ld. 
the child 
through, can 
gave the germinal 
and the 
proposed amendment 
on a with the 
; 
that 
to have the 
child adopted by his wife. Likewise, if the gestational 
surrogacy is carried through the ic mother, 
- 28 -
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she would enter as the 's natural 
mother and her husband then be adopting parent. 
When, , ova or 
method to overcome 
to bear but to rear 
her relationship 
relationship a man to 
of AID. That is, 
be legally protected 
trans 
a woman 
just as 
to 
subsequent claims 
been as a 
intends not only 
should treat 
treats the 
wife as a result 
child should 
the person from 
whom the sperm or ovum came just as donors are shielded 
from assertions a relationship.2 
6. 
iSl Every contract restraint of marriage 
of any person, a 
(b) Surrogate mother agreements are void and 
performance. 
7. Add to the Civil Code 
(1) For all purposes. the term "surrogate mother 
agreement" shall mean any arrangement or agreement 
implantation of one or more embryos or the transfer 
of one or more ova not related to that woman or 
agrees to conceive a child through natural or 
artificial insemination, and further 
- 29 -
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relinquish her parental rights to the child after 
birth. 
(2) The spouse of a biological parent of a child 
born as a result of a surrogate mother agreement may 
adopt the child pursuant to the stepparent adoption 
procedure in Division l, Part 3. Chapter 2 of the 
Civil Code, commencing at Section 221, provided that 
the report of expenditures required by Section 224r 
and the report of the Department of Social Services 
required by Section 225p or Section 226.2 shall not 
be waived on the ground that the adoption is a 
stepparent adoption. 
COMMENT: The purpose of the first section is simply to 
provide a definition for use throughout California law of the 
activity in question, which includes both situations in which 
the surrogate mother bears her own genetic child and those in 
which she bears a child conceived from the gametes of another 
woman (so called "gestational surrogacy"). 
The second section makes clear that role of the 
court in supervis adoptions applies in case surrogate 
arrangements despite connection the 
child and one (or both) people who intend to be its 
rearing parents. reasons a lesser to home 
environment and fitness in case of stepparent 
adoptions that s already been 
living (usually for its life) with the spouse of the 
person who wishes to adopt 
- 30 -
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neither of the persons who wish to adopt the child (usually 
immediately after birth) have any prior nurturing role in the 
child's life and their relationship with child is the same 
as in any other adoption, save for the fact one (or both) 
contributed the germinal material from which child was 
conceived. It is especially important that the judge reviewing 
the adoption have available the same 
financial arrangements that 
surrogate mother as would be available in any 
- 31 -
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The Minority Report recommends that statutes be enacted that 
clarify the legal nature of surrogate parenting agreements (that they 
be considered void) and provide that, in the rare cases of dispute, 
decisions relating to custody shall be made in the best interests of 
the children involved. In the alternative, the Minority Report 
recommends legislation that would regulate the actions of the parties 
involved rather than make them criminal. 
Summarily, the Minority Report concludes that the Majority Report 
recommendations to make criminal nearly all activities relating to 
surrogate parenting are extreme. If there are legislative concerns 
relating to surrogate parenting, there are regulatory means available 
to help protect the interests of those persons involved in surrogacy 
activities. There is neither factual justification nor societal need 
to make criminals of those who voluntarily choose to participate in 
these reproductive options. 
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This Minority Report follows the summary outline set out 
above. 
I. THE EXTENT OF SURROGACY IN CALIFORNIA 
A. Numbers and Estimates 
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conceived on the understanding that they are not to be raised by 
their gestational mother, are necessarily being 
treated as (or the functional of) mere things. This 
is a non sequitur. There 
or otherwise, to support 
Majority simply 
involving thinghood. But 
definition when no 
experience to support 
public policy should emerge 
By this theory, 
is paid to 
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evidence, definitive 
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possibility of such treatment cannot p sustain the 
widespread prohibitions and criminal offered in the 
Majority Report and justify the intrusion on what ority 
refers to as the "dreams of infertile couples. ( reference 
to dreams and to the need to "tread 1 
Majority 1 s sole concession--and an lique 
on them is the 
one at that--to 
autonomy and the strongly felt reproductive desires of men and 
women.} Again, no explanation is for supposing that 
children and women become 11 commodities 11 merely by participating 
in a transaction which may involve all that is 
involved. 
The Minority readi acknowledges that 
concerns about objectification ( more 
which commodification cons 
in some contexts 
category into 
Projects 
such as germ-1 genetic to augment traits of 
use of 
hormone) on 
of weakening 
future children, selection of 
trait-enhancing substances (such as 
living children--all these pose 
the parent-child bond, which 
upon a child 1 s characteristics 
away from projects of this 
child, period. It is not 
engineering. 
The decision to pursue a 
motivated by wanting 
something. "Let's have a child" 
engineer a baby. 11 
under way, the 
Once the 
a 
sex of 
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a 
to contingent 
a universe 
having a 
ani lation or 
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manu cture 
same as 11 let 1 s go 
well 
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cannot howev r iz or 1 
In fact, can most 
the more adoptions 
• 
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behav or of case 
not exist 
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well moral 
II 
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merely as a means 
is, of ourse, to born of 
e i tie are mere II to their 
paren s ends . 1 of a e 
a means more 
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e, virtually al s imperative 
ildren means us ra e of the 
s happiness. Are we now to which 
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parents bring children into the world because they want children 
as opposed to because they think it will be in the best interest 
of the child born? How does one make such distinctions when 
examining any parent's motives and desires relating to children? 
Concerning the Majority's basic "adoption" fear that women 
who participate as surrogate mothers are relinquishing their 
children for adoption because they are being paid, this fear can 
also be addressed factually and theoretically. 
"Baby payment 19 or "baby selling" characterizations that 
guide the Maj dlr i ty 1 s reasoning have little relevance to 
surrogacy as practiced in California and experience demonstrates 
this fact. 
For example, the current practice at the Center for 
Surrogate Parenting in Los Angeles the surrogate is to be 
reimbursed for her participation is that payment is ·made to the 
surrogate mother regardless of whether she ultimately 
relinquishes custody of the child or consents to the adoption of 
the child. However, if this is a continuing concern, the 
legislature may eas provide remedies as suggested by 
the Minority Report and without employing the broad criminal 
penalties proposed by the Majority. 
Second, in the case of adoption, a woman's decision 
regarding her child made after conception. In that situation 
her choices are limited to two (if she o ts against 
abortion) --keep the child or give up for adoption. The 
typical woman currently giving a child up for adoption is a 
teenager, unmarried, lacki financial security, and giving 
birth for the first time. These ctors all heighten the 
- M 3 
• 
on 
s 
may assi 
a be 
to 
is no ev 
e parent 
to 
o pa icipate in 
participation as 
what experience 
the success 
e 
of 
a fee 
z of 
ic 
To ban 
of 
the 
s 
not 
s 
advice 
ro sional 
men and women 
means of 
c. Exploitation of Women 
To further address possible harms to women and, as pointed 
out in Section I (C) (2) to the of on 
women, there is no evidence significant harm those women 
who have during the past cade part cipated in surrogate 
activities. ACR No. 171 fical asks at 1 (d) , 
however, what steps should be taken to prevent the exploitation 
of surrogate mothers. 
Concerns for the exploitation of women res:t upon the notion 
that the surrogate is 11 forced 11 into her decision and that she 
cannot know her own emotions and wishes; that she is 
biologically incapable of understanding her emotional responses 
to childbearing and enters into surrogacy .arrangements for 
monetary recompense ~ only due to destitution or financial 
distress. 
Surrogacy, like adoption, poses potential threat that 
a woman will be forced into giving up a or undertaking 
do--for this reason actions she would otherwise 
safeguards are important. 
choose 
so for reason, the 
practice of those professional programs in ifornia which 
assist men and women with surrogate parenting arrangements to 
require surrogates to be married, financially secure and 
already the parent of at least one child ly, those 
women who participate for example, the Center for 
urrogate Parenting in Los Angeles, receive extensive 
psychological screening, c unseling and support. Such 
professional assistance guards exploitation of women 
in that participation in a professional actually 
es 
s 
It 
case 
If 
I of s women 
and ouples i the 
1 i 
concerns f ll 
l make 
men and women 
Because the Minority thinks it important that the Joint 
Committee be informed of and have access to regulatory 
legislative proposals and options, the Minority has attached 
several regulatory options to this report. 
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As 
not 
It 
and 
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ish 
attempt to 
ensure that men and women do not participate in surrogacy 
arrangements in California. The Majority recommends that end 
even though this Advisory Panel cannot represent to the 
Legislature that it has gathered evidence to establish that the 
surrogacy activities which have occurred in California during 
the past decade are unethical or have caused any significant 
harm to individuals or to society. 
Comments regarding the Majority proposals are here offered 
in the same order as they appear in the Majority Report. To 
save time and repetition, the proposals are not re-stated. 
Proposed Amendments to Penal Code Section 273 
This proposal would make it a crime for a woman to act as a 
surrogate mother (to reproduce) and to accept anything of 
value" other than necessary expenses. 
First, it is currently illegal for any man or women 
(including a surrogate mother) to be paid for an agreement to 
give his or her child for adoption. 
required to prevent this possibility. 
No further language is 
This proposed language goes much further than adoption 
concerns and makes reproduction itself by means 
parenting arrangements a crime if the surrogate 
efforts and risks. This language is so 
make it a crime for a man or to make a 
surrogate 
paid for her 
even 
without 
consideration to their surrogate mother. would be 
anything given with a value more bas . ) It 
should not be a crime California to bestow a gift in such 
circumstances. 
If concerns still exist relating to couples for 
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services to men and 
activities will be guilty of a crime! 
There is no public policy 
be denied the assistance of 
requires that men and women 
help in making such 
reproductive decisions. There is no public li which 
requires that men and women work out on their own surrogate 
parenting arrangements before they seek professional help in 
understanding the legal implications, the medical implications 
and the psychological risks 
alternatives. 
benefits of such reproductive 
For those concerned with harm to men, women and 
children participation in surrogate parenting arrangements, 
this proposed statuto lan age must be very puzzling. 
Evidence and experience has shown that the best means of 
preventing harm to the parties involved to to ensure 
that they are informed knowledgeable regarding the possible 
benefits and harm, thoughtful about heir possible 
participation, and supported help 
and after their participation. 
Finally, no other area is known where 
example, for an attorney 
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and rece l 1 
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This proposed change would clarify Civil Code Section 7005 
relating to the parent/child relationship in surrogacy 
arrangements. 
The Minority supports this p sed change as p 
enforcing the intent of the 
Proposed Amendments to Civil Code ==~=== 
This proposed language to establish the motherjchild 
relationship in cases of "gestational " 
Tl;l.e proposed language is confusing and difficult to 
interpret. Regardless of final legislative conclusions 
regarding "gestational 
concepts involved and language be clear. 
A fundamental issue 
policy is whether the 
pregnancy should 
whether the ge 
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Subdivision (l) of this proposal is definitional. 
Subdivision (2) concerns proceedings. 
In a typical surrogate parenting of 
the child has custody and ibil the after 
birth. He is the natural, biological and legal father of the 
child. If his wife des adopt the fact 
and in law a stepparent adoption pursuant current 
As emphasized above, adoption laws. 
to the extent that this reproductive al ternat 
ifornia 
s 
adoption, all current adopt laws and ections should 
apply. For over a decade 
and there is no evidence that current 
proceedings have not worked 
evidence of illegally circumvented 
A stepparent adoption is a 
special rules need apply 
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s can be 
summary 
more 
the ONLY 
statutory proposal upon which all Advisory Panel members agreed 
upon voting. 
PROPOSED STATUTORY LANGUAGE 
ADD AS CIVIL CODE SECTION 7005.5: 
(1) Contracts to bear a child are void and unenforceable. 
(2) Issues of custody arising out agreements to bear a child 
for another shall be decided the best interests of the child. 
COMMENT RE (1): As demonstrated the Majority Report, the 
most often cited reason for objecting to surrogate mother 
arrangements in which the surrogate is paid 
amounts to 11 baby sell 
parenting. It is argued 
her consent to the adoption 
argues that surrogacy 
selling," this proposed 
eliminate all such concerns. 
the agreement or contract 
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First, 
birth possibilities and relationships may very different 
with gestational surrogacy. The mother may or may 
not be the to the ld. 
As discussed above, the legislature must decide what public 
policy should be 
intent of the 
gestational 
or, 
the 
father upon birth of the 
dispute? 
and 
public pol enforce the 
simply the 
or the biological 
the event of a custody 
It is recommended that the Joint Committee carefully 
consider these substantive 
Joint Committee is able to 
statutory language, then 
If, after consideration, the 
these issues and desires 
can 
reflect the 1 s conclus 
Regulatory Models 
If, concerns for 
involved surrogacy, the 
adopt a more complete 
activities of the men 
surrogacy, a number of 
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4. 
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6. 
7. 
8 
9. 
No. 11 
g 
12 Law, 
"National 
to 
The 
10. Studies List No. 9 
11.. studies List No. 4 
12. Studies List No. 7 
13. studies List No. 15 
14. Studies List No. a 
15. Studies List No. 27 
16. Studies List No. 3 
17. Engelhardt, The Foundations 
(New York, 1986) at 14. 
18. Kleegman and Kaufman, 
(Philadelphia, 1965) 8. 
19. Maj at 6. 
20. See, e.g. , Sores et 
Publishing Co. (San Antonio, 1978) 
21. Studies List No. 5 
22. Relating to the costs of 
procedures: seven 
Annie Hillman, 33, of Palo 
lying on at 
Francisco's Moffett Hospital. 
with dark coos 
veins blocking sperm production 
scars, the • 
procedure itself, Annie 
baby cost more tha 
Conception," The San 
Relating to the s of adoption: 
ital f 
pegged to income, it costs 
through the Children' H 
Independent Adoption Center 
fee is 
costs can total another $3 
adoption a 
White Baby Can Be an Expensive 
Chronicle, March 6, 1990, p B 
23. M a j or it y Report at 
- M 
Press 
F.A. Davis 
Corona 
"Not counting medical, 
2 . 
3. 
4 . 
6. 
11 Does 
13 
by 
The 
or not 
7. "Surrogate Parenting: Reassessing Human Bonding" 
10 pgs. 
by Hilary Hanafin, Ph.D. 
This study evaluated the psychological profiles of 
surrogate mothers and conducted a follow-up study of both 
surrogate mothers and of the adoptive families. Findings 
included a lack of psychopathology in surrogates and no 
evidence of by participants. Open contact between 
parties seem to be an important variable. 
8. "Early Reaction to Pregnancy Surrogate Mothers" 
10 pgs 
9. 
by Anthony Reading, Ph.D. 1 Hilary Hanafin, Ph.D. 
II 
Comparison study between th pregnancies of surrogate 
mothers and pregnancies of once infertile women. 
Surrogate mothers demonstrated a lower level of 
attachment and a lower of anxiety and 
of positive feeling toward the pregnancy and 
positive feelings the fetus . 
.. 
of 
Process" (American Journal 
2 pgs. 
, Oct. , 
by Darrell Franks, Ph.D. 
Evaluation of surrogate 
that there was 
similarities 
share, and 
mother candidates. 
, and that there existed 
love of children 
10. "Surrogate Motherhood: for success" 
9 pgs. 
by Jeanne Fish, Ph.D. 
Postpartum study which was conducted on 
mothers. None of the participants 
They the of participat 
professionals. and intell 
11. II 
Study" 
a normal 
by Phill M D. 
Conclusions of psychological 
to make recommendations 
on informed consent and 
given regarding 
reproduction. " 
case study 
policy. 
right to 
attitudes 
12. "Surrogate Mother by H. Daniel 
(Harvard 2 
to 
was 
was 
and 
This is a summary of mother demographics over 
13. 
four separate studies. Surrogate population to 
be average, middle-class families. Their main motivation 
altruism, and , enjoyment o and 
ial remuneration. 
"Demographic/Personal 
Leanne Turner, M.A. 
of Surrogate by 
1 
16. 
17. 
18. 
19. 
• 
2 . 
21. 
NOW 
1 
own 
22. Organization of Parents Through surrogacy (OPTS) Position 
Addresses the interests of infertile couples, adoption, 
and the children born through third-party reproduction. 
23. National Association of Surrogate Mothers (NASM) Position 
Stresses that surrogate mothers are capable of making 
informed decisions, exercising control over their 
reproductive choices, and entering into contracts. 
24. Professional Surrogacy: The Center for Surrogate Parenting 
(Reprints, newsletter) 
The Center believes that banning professional surrogacy 
is dangerous public policy because it denies infertile 
couples and surrogate mothers access to those 
professionals who have the experience and expertise in 
the surrogate process. 
25. RESOLVE (A National Non Profit Infertility Organization) 
Positfon 
RESOLVE supports the right of infertile people to make 
their own decisions in family building. They believe 
that the option of surrogacy should remain open to 
infertile couples and opposes legislation which would 
restrict it. 
26. Gestational/IVF Surrogacy - (medical articles) 
by W.H. Utian, M.D. and w. w. Handel, JD 
Two separate medical studies on the methodology and 
success rates in gestational (IVF) surrogacy, including 
legal and ethical guidelines. (AFS Journal, 1989 & 
Keynote address to the VI International IVF Congress in 
Jerusalem, 19~9.) 
27. 11 Stress in Children and Families Involved in Surrogacy" 
by D. L. McArthur, Ph.D., 1989. 
This study wa.s conducted to assess stress among families 
and children involved in surrogate parenting. 
Participants, 38 families involved in surrogacy, 
responded to Questionnaire on Resources and Stress 
(QRS). The sample included 11 children relinquished to 
infertile couples and 41 children who are members of the 
surrogates' families. In both categories results of the 
QRS demonstrated unequivocally that stress levels shown 
by the children and their families are well within normal 
limits. Chi involved in surrogacy do not 
characteri ly seem to experience excessive stress. 
28. 11 Birth Power: 'I'he Case for Surrogacy, 11 by Carmel Shalev, Yale 
University Press, 1989, 201 pp •. The following is excerpted 
from a New York Times review, November 17, 1989. 
Just as men have the right to sell their sperm and become 
surrogate fathers, so women should have the right to (be 
compensated) their reproductive services and become, in 
the current confusing terminology, surrogate mothers .... 
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That, essentially, is the 
Shalev's "Birth "Power," an 
legal conundrums posed by 
impersonal reproductive 
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can earn 
nuturing fetuses .•. (then) 
procreative power that has 
patriarchy " Surrogacy, 
women as ible and 
assume risks and capable of 
It comports with ideals 
dignity and free will ... (and) 
rights of privacy and sel 
National Conference of Commissioners 
Report to the American Bar 
the Uniform status of Children of 
(USCACA), 1988. 
The ABA recommends approval 
Children of Assisted 
Conference of Commissioners 
believes that the rights 
ass 
jeopardy unless the law provides 
parentage. The USCACA presents 
on surrogacy, giving every state 
surrogate agreements that are narrow 
regulated, subject to judicial 
unregulated surrogacy, with 
unenforceable . 
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Act 
I 
UNIFORM 
Dr a 
APPROVED AND RECOMMENDED FOR ENACTMENT 
IN ALL THE STATES 
at 
&~AL CONFERENCE 
MEETING IN ITS NINET~ 
IN WASHINGTON 0 C. 
JULY 29 - AUGUST 5, 1988 
WITHOUT PREFATORY NOTE AND COMMENTS 
ACT* 
* The following text is subject to the Style 
Committee of the National Conferenc f on Uniform 
State Laws. Final copies of the Act with style changes and 
complete Prefatory Note and Comments can be obtained for a nominal 
charge from the Headquarters Office of l Conference of 
Com..•tdssioners on Uniform State Laws a r , 1988: 676 
North St. Clair Street, Suite 1700, Chicago, IL 60611, 312/915-
0195. 
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SECT!ON 2. MATERNITY. [Except as provided in 
Sections 5 through 9 of 
birth to a child is the 
SECTION 3. ASSI 
(Except as provided 
s (Act],] a woman who gives 
ld's mother. 
CONCEPTiuN B'l M.AR..~!ED WO:t-H...A..l<.l, 
Sections 5 through 9 of this 
(Act],] the husband of a woman bears a ld through 
assisted conception father of the child, 
not"..ithstandi any declaration of invalidity or 
annulment of obtained after the assisted 
conception, unless two years a learning of 
the child's birth commences an action in which the 
mother and i are ies and wh is 
detel::'":'lined d not consent to assisted 
15 conception. 
16 
17 SECTION 4. PARENTAL STATUS OF DONORS AND DECEASED 
18 PERSONS. [Except as provided Sections 5 
19 through 9 of Act]: 
20 (a) A donor not the of a child 
21 conceived through assist conception. 
22 (b) A who d es a ion using 
2:3 his sper:::n or her not a of any resulting 
24 child born of the 
4 
5 
6 
7 
so cons 
Sect 
state 
Sect 
4 • 
S~~OGACY AGREEMENT. 
(a) Notwithstand 
l 
l 
is of this 
a (Act], a surrogate, her I and prospective 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
parents 
the 
as 
ion, and 
parents of the 
enter 
inquishes 
a child conce 
a 
1 
agreement 
her rights and 
through assisted 
intended parents may become the 
pursuant to Section a. 
(b) 
the court 
If a surrogacy not approved by 
void and the Section 6 the 
is the o a resulting child and the 
surrogate's husband, if a to the agreement, is the 
of the child. If the surrogate's husband is not 
a party to the agreement or the surrogate is unrna 
of the chi is governed by (the 
ed, 
form 
2 Parentage Act]. 
22 
23 
24 
25 
26 
6. AND HEARING FOR APPROVAL OF 
(a) 1 at 
least one of whom is a res of is State 
66 ~ 
1 surrogat"e's husband if she is married, must join in a 
2 petition in the (appropriate court] before conception. 
3 A copy of the written surrogacy agreement must be 
4 attached to the petition. The court shall name a 
5 (quardian ad litem) to represent the interests of any 
6 child who might be born as a result of assisted 
7 conception and shall (may] appoint counsel to represent 
a the surrogate. 
9 
10 
ll 
12 
(b) 
petition 
agreement, 
period of 
The court shall hold a hearing on the 
and shall enter an order approving the 
authorizing the assisted conception for the 
12 months after the date of the order, 
13 declaring the intended parents to be the parents of a 
14 child born pursuant to the agreement and discharging the 
15 quardian ad litem and attorney for the surrogate, upon 
16 ~inding that: 
17 (1) the court has jurisdiction and all parties 
18 have submitted to its jurisdiction under subsection (e) 
19 of this Section and have agreed that law of this 
20 State shall.govern all matters arising under this (Act] 
21 and the agreement; 
22 ( 2) the intended mother unable to bear a 
23 child or is unable to do so without unreasonable risk to 
24 the unborn child or to the physical or mental health of 
25 the intended mother or child. This finding must be 
26 supported by medical evidence; 
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(9) adequate provision has been made for all 
reasonable health care costs associated with the 
surrogacy until the child•s birth including 
responsibility for such costs in the event of 
termination under Section 7; and 
(10) the agreement would not be substantially 
detrimental to the interest of any of the affected 
persons. 
(c) Unless otherwise provided the surrogacy 
agreement, all court costs, counsel and other 
costs and expenses associated with the hearing shall be 
assessed against the intended parents. 
(d) Notwithstanding any other law concerning 
judicial proceedings or vi tal statistics records, all 
hearings and proceedings this section 
must be held in camera, and all court records '!:lust be 
kept confidential and subject to inspection under the 
same standards applicable to adopt this State. 
At the request of any , the court shall take all 
steps necessary to insure that the es of the 
parties are not d to other. 
(e) The court conducting hearing has 
2J exclusive and cont jurisdict f all matters 
24 arising under the surrogacy agreement 1 any child 
25 born after entry of an under this section is six 
26 months old. 
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2 Comment: 
ALTERNATIVE B 
A state which chooses Alternative B shall 
3 consider Sections 101 11, 12, 13, 14, 15, and 15, 
4 renumbered 5, 7 8, 9, 10, 11, and 12, respectively. 
5 
(SECTION 5. SURROGATE AGREEMENTS. Any agreement in 
7 which a woman agrees to become a surrogate or to 
8 relinquish her rights duties as parent of a child 
9 conceived through assisted conception is void. The 
10 surrogate, however, is the mother a resulting child 
11 and the surrogate's husband, if a party to the 
12 agreement, is the father of the chi If the 
13 surrogate's husband is not a party to the agreement or 
14 the surrogate is unmarri of the child is 
15 governed by (the Uniform Parentage Act].) 
16 
17 
18 SECTION 10. 
End of Alternative B 
RELATION OF AND CHILD. A child 
19 whose status as a chi is decl or negated by this 
20 (Act) is the child of s or or parents 
21 as determined under this (Act) all purposes 
22 including but not 1 to succession and gift rights 
23 in Section 11 of this (Act]. 
24 
25 SECTION 11. SUCCESSION AND GIFT Unless 
26 superseded later events form or terminating a 
10 
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7 's estate; 
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22 is ions or licat ( can 
23 given feet with ' a.l sion e .l prov or 
24 application, and i end 
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l SECTION 14. SHORT TITLE. This [Act] may be cited as 
2 the Uniform status of Children of Assisted Conception 
3 Act. 
4 SECTION 15. EFFECTiv"'E DATE. is (Act] shall take 
5 effect on Its provisions are 
6 to be applied prospectively. 
7 
a SECTION 16. REPEALS. Acts or parts of acts 
9 inconsistent with this (Act) are repealed to the extent 
10 of the inconsistency. 
12 
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• 
- M 76 -

SB 2635 
by the state. Statutory provisions establish procedures for 
making that reimbursement. 
This bill would provide that no reimbursement is required 
by this act for a specified reason. 
~. :eill WOWEi €JfPI'€SS ~ inte:Rt ef ffte Legifils:t\H'e "NHft 
:regM~ f& :p:ro·¥teling eertftiftty ef pMeBt ftft8. ~ 
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weffiftft eemeHts f6 9ea:t" ft emlft fEw tt hashftftfi ftft8. ~ 
Vote: majority. Appropriation: no. Fiscal committee: ae 
yes. State-mandated local program: ae yes. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
The people of 
12 read: 
13 7005.5. (a) 
14 a husband 
accordance 
16 of 
17 
18 
19 
21 
23 
24 
25 
State of California do enact as follows: 
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ENACT AS FOLLOWS: 
Civil Code is 
ild re tionship may be 
natural mother it 
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natural r it 
an i rent it 
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Division 
7500) 
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7500. This rt cit 
as Alternat Reproduct t 
7501. In enacting s pa it is the 
intention of the is ture to regulate process by 
which infertile persons become rents t ough 
employment of the services of a sur te or through the 
use of a donated egg. ing n his t is intended to 
preclude or othe se affect r alternative methods of 
reproduction. 
The Legislature finds and declares that 
surrogate contracts are not against public and 
social policy. 
7502. As used in this rt: 
(a) "Acknowledg (intended) mother" means an 
infertile woman who seeks to obtain a ch with the help 
of a surrogate, with or thout a donated egg, or a woman 
who obtains donor semen in acco with Section 7005. 
(b) "Biological (intended) r" means a man 
semen is used to i nate 
semen may be his own or donor semen 
in accordance with Section 7005. 
(C) II " means i 
surrogate were conceived 
surrogate cont 
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(d) "Dona 
from a female donor 
egg" means one or more eggs removed 
deposited, rtilized or 
unfertilized, into the fallopian tube or uterus of another. 
An egg donor shall have no parental rights or 
responsibilities with regard to ild conceived or 
born pursuant to the us~ of the egg or s except where 
the egg donor is the acknowl 
acknowledged (intended) r 
under the direction a physic 
mother of a child concei or 
the donated egg r rd 
deposited into her own r 
reproductive system a su 
(e) 11 Egg 
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subsequent al 
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writing between an infertile couple and a surrogate by 
which the surrogate agrees to conceive by means of 
artificial insemination or one or more donated eggs, or 
both, whether in vitro or in vivo, and w~ich determines 
the rights and obligations of each of the parties to the 
agreement, consistent with the provisions of this part. 
(m) "Surrogate's husband" means the spouse of 
' the surrogate. 
7503. The infertile couple and the surrogate or 
egg donor shall be represented by separate counsel. The 
infertile couple shall reimburse the surrpgate or egg 
donQr for actual attorney's incurred ior to 
ent~ring into the contract. 
7504. (a) The biological (intended) father 
sha~l be presumed to be the father of any. ild born to a 
surrogate within 300 days following conception pursuant to 
a surrogate cent This esumpt on is a presumption 
affecting the burden of proof and may be r 
spe~ified in Section 606 of the Ev 
convincing evidence. A decree made pur 
ted only as 
by clear and 
to Section 
7010 establishing a father i relationship between 
the child and a ~an other than i (intended) 
father shall cons r a r esumption. 
(b) pr contai in 621 of 
6 
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Ev t e ions n tion 7 
7005 this s 11 appli le to a ch d 
a surrogate within 300 i conception 
pursuant to t terms a surr te contract. 
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surrogate s I if , s 11 no parental r 
custodial rights to t ild. 
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child's birth, r rdless of whether ild suffers 
from any physical or mental disease or defect, unless 
disease or de 
act by 
contract. 
sur 
7515 
t is a result some act or ilure 
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the completion an adoption 
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her husband, if any, 11 s t tential 
psychological nces of acting as a surrogate 
consenti to t ion of a ild conce ved pursuan 
to such a contract. The counseling i to the 
infertile e 1 encompass the logical 
dynamics of infertility, adoption, and acting as t 
parent of a child conceived pursuant to a surrogate 
contract. 
7519. A surrogate contract shall be in writi 
shall be execut under penalty of perjury, and shall 
include, but shall not be limited to, all the fol 
(a) t 
parental ri ts to, 
surrogate agrees to relingui 
the cus of, child 
conceived pur to terms the surrogate contract 
to the infertile couple immediately after child 1 s 
birth, and to consent adoption 
(b) A r irement for i 
the surrogate the infertile 
(c) That responsibility for all 
such chi 
evaluation 
ical 
arising out of the per rmance of surrogate contract 
by the surrogate during insemination, pregnancy, and a 
postpartum period s 11 paid in an agr manner. 
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leal risks associ 
te contract. 
e 1 not 
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(j) A requirement r cont nuing lea 
a counseli 
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contract and 
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te and 
execut 
ing no earlier 
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intervention in and management of the pregnancy, including 
termination of the pregnancy. 
(1) That the surrogate agrees to adhere to the 
reasonable medical instruct regarding her prenatal 
health and prenatal health of the fetus given to her by 
the physician who performed the insemination or the 
implantation or any other physician attending her during 
pregnancy. 
(m) That the surrogate, the surrogate's husband, 
if any, and the biological (intended) father agree to 
submit themselves and the child to any procedure necessary 
for the performance the or tissue typing tests. 
7520. Prior to the execution of a surrogate 
contract, the inferti couple shall be provided with a 
family medical history t surrogate or egg donor, the 
results of testi detect the presence of 
such diseases as may icat by her personal and 
family history, includi testi for specific genetic 
diseases common to the surrogate's ethnic group, and for 
Rh Factor compatibili ; and any other information 
required in a report made r to Section 224s. 
7521. An egg r contract shall be in writing, 
shall be execut under lty of rjuiy, and shall 
include, but shall not 1 ted to, all of the following: 
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(a) t egg r rees 11 have 
parental or cus ial ri ts to ild conceived 
pursuant t an r contract. 
(b) t the infertile e 1 
conclusively pres to be the legal rents of t 
so conceived. 
(C) A r irement for evaluation 
the egg donor and i rtile couple. 
(d) That r ; lity r al medical • 
arising out rmance of r contrac 
shall be id in an r manner 
(e) Provision for adequat insurance 
the egg donor, i 
place prior to 
(f) 
be paid to 
agreed amount 
(g) 
manner. 
all 
major cal insurance to 
of egg contract. 
e monetary compensation s 
the i rti e in 
es es f 
i 
and payments in a t ust or escrow accoun 
upon execut r contr 
(h) That egg donor, and r husband, if 
consent to the medical psychol ical 'risks assoc t 
with performance r no 
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(i) That the infertile couple shall not be 
liable for wages, child care, transportation, or any other 
expenses of the egg donor and her husband, if any, unless 
expressly provided. 
7522. Section 4370 is applicable to all 
proceedings relating to an egg donor contract. 
7523. All professionals, including, but not 
limited to, attorneys, licensed physicians, mental health 
professionals as specified in subdivision (b) of Section 
7518, and laboratories performing blood or tissue typing 
tests, that provide services in connection with a 
surrogate contract or an egg donor contract pursuant to 
this part shall maintain and retain their records 
regarding the services performed in connection with the 
procedure authorized by this part for 25 years. 
- 0 -
- M qq -
